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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U. S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agricultural Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 3248) 


In re Sisco Bros., INc. AMA Doc. No. 61-10. Decided September 
9, 1952. 
Dismissal — Withdrawal of Petition 


Upon request of petitioner to withdraw its petition and consent of respond- 
ent, the petition is, accordingly, considered withdrawn. 


Mr. S. Sisco, Clifton, New Jersey, for petitioner. Messrs. Joseph A. Walsh 
and Webster P. Maxson for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


The petitioner has asked to withdraw its petition in the above- 
entitled proceeding and the respondent has no objection. Accord- 
ingly, the petition is considered withdrawn. 


(No. 3249) 


In re C. A. MITCHELL. P&S Doc. No. 1730. Decided September 
8, 1952. 


Termination of Suspension of Registration 


Where respondent’s registration as a dealer under the act was suspended on 
the ground that he was unable to discharge all of his financial obligations 
as they accrue, and respondent has now submitted a signed statement 
of his financial condition indicating that he is solvent, upon recommen- 
dation of the complainant, the Livestock Branch, the suspension of re- 
spondent’s registration is hereby terminated. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. C. A. Mitchell, of Columbus, Ohio, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 11 A.D. 762 


SUPPLEMENTAL ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). 

By an order issued on January 31, 1947 (6 A.D. 9), respond- 
ent’s registration as a dealer under the act was suspended begin- 
ning on February 20, 1947, for a period of six months and there- 
after until he shows himself able to discharge all of his financial 
obligations as they accrue. Such order provides that when he 
makes such a showing, a supplemental order will be issued ter- 
minating the suspension of registration after the 6-month period. 

Respondent has now submitted a signed statement of his fi- 
nancial condition indicating that he is solvent. The Livestock 
Branch, complainant, has recommended that the suspension of 
respondent’s registration be terminated. 

Respondent having shown himself able to discharge all of his 
financial obligations as they accrue, the suspension of his regis- 
tration set forth in the order of January 31, 1947, is hereby ter- 
minated. All other provisions of such order shall remain in full 
force and effect. 


This order shall become effective on the sixth day after its 
date of signature, and copies hereof shall be served upon the par- 
ties by registered mail or in person. 


(No. 3250) 


In re THE MARKET AGENCIES OPERATING AT THE NORTH SALT 
LAKE UNION STOCK YARDS. P&S Doc. No. 457. Decided Septem- 
ber 9, 1952. 


Modification of Rates and Charges — Effective 
Date of Order 


Inasmuch as the parties are agreed, respondents’ petition requesting certain 
modifications of the currently authorized schedule of rates and charges 
is granted and in lieu of the reporting requirements of prior orders re- 
spondents are required to execute in detail and file annually reports 
of their operations on the forms attached to the answer filed by the 
Livestock Branch, and, for good cause shown, this order shall become 
effective in less than 30 days. 


. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Clinton L. Mills, of North Salt Lake, Utah, for Utah Live- 
stock Commission Company, respondent. Mr. J. Rube Larsen, of North 
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Salt Lake, for Utah Livestock Commission Company, respondent. Mr. 
Hart L. Stallings, of North Salt Lake, Utah, for Western Livestock Order 
Buyers, respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents are 
now operating under an order issued on January 18, 1952 (11 
A.D. 15), continuing through March 7, 1953, an authorization to 
assess the current rates and charges. The rates currently author- 
ized are set out in an order dated October 21, 1948 (7 A.D. 947). 

By a petition filed on August 5, 1952, the respondents have re- 
quested authority to put into effect a new schedule of rates and 
charges, attached to the petition, which contains certain modi- 
fications of the currently authorized schedule. Notice of this pe- 
tition and its contents was published in the Federal Register on 
August 16, 1952 (17 F.R. 7498), and all interested persons were 
afforded an opportunity to be heard in the matter. No inter- 
ested person has notified the Hearing Clerk of a desire to be heard. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that an order 
be issued authorizing respondents to file and put into effect for a 
period of one year from the effective date of the order the sched- 
ule of rates and charges requested in respondents’ petition. The 
answer further recommended that the order to be issued be made 
effective as soon as possible. The recommendation of the Live- 
stock Branch was made upon the condition that, in lieu of the 
reporting requirements of prior orders, respondents be required 
to execute in detail and file annually reports of their operations 
on the forms attached to the answer designated as Forms LS-126 
and LS-126-1. 

On September 3, 1952, respondents filed a telegram in which 
they concurred in the recommendation of the Livestock Branch 
and agreed to file the reports recommended. 

Inasmuch as the parties are agreed the petition is granted, and 
respondents are authorized to file, and beginning on the effective 
date of this order to put into effect, the schedule of rates and 
charges attached to their petition. In lieu of the reporting re- 
quirements of prior orders respondents shall execute in detail and 
file annually reports of their operations on the forms attached to 
the answer filed by the Livestock Branch. 
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The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effec- 
tive as soon as possible. All interested persons have been afforded 
an opportunity to be heard in the matter. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making it effective 
in less than 30 days. 

This order shall become effective on September 15, 1952, and 
remain in effect to and including September 14, 1953, unless 
changed by further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3251) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Doc. No. 383. Decided September 15, 1952. 


Extension of Rates and Charges 


Upon petition by respondents and answer by the Livestock Branch, the order 
of April 22, 1952, is continued in effect to and including April 29, 1953. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. W. R. Huitt, of National Stock Yards, Illinois, for St. 
Louis Livestock Exchange. Mr. H. D. Wright, of National Stock Yards, 
Illinois, for Producers Livestock Marketing Association. Mr.S.P.Knowles, 
of National Stock Yards, Illinois, for Farmers Live Stock Commission 
Co. Mr. Thomas S. Lacy, of National Stock Yards, Ilinois, for Order 
Buyers. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
April 22, 1952 (11 A.D. 358), authorizing them to file and put 
into effect a new tariff embodying the current rates and charges. 
That order provides that it shall remain in effect to and including 
October 28, 1952. 

On August 27, 1952, a petition was filed by respondents re- 
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questing a six-month extension of the authority to assess the pres- 
ent schedule of rates and charges. Prior to the issuance of the 
order of April 22, 1952, notice of the petition therefor was given 
to the public and all interested persons were afforded an oppor- 
tunity to be heard in the matter. No interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or new rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 

The attorney for the Livestock Branch, Production and Mar- 
keting Administration, filed an answer recommending that re- 
spondents’ petition be granted and that the order to be issued re- 
main in effect to and including April 29, 1953. 

Since the parties are agreed the order of April 22, 1952, is con- 
tinued in effect to and including April 29, 1953. 

This order shall become effective on October 29, 1952, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 3252) 


In re EVERETT H. BURKE AND CLAUDE F. DUNNING, PARTNERS, 
d/b/a BURKE-DUNNING COMMISSION COMPANY. P&S Doc. No. 
2008. Decided September 19, 1952. 


Suspension of Registration — Cease and Desist — Unfair, 

Unjustly Discriminatory, and Deceptive Practices and Devices 

— Misuse of Shippers’ Proceeds — Insolvency — False Annual 
Report — Books and Records — Consent Order 


Where respondents were charged with certain violations of the act, and con- 
sented to the issuance of an order requiring them to cease and desist 
from violating the act and regulations thereunder as alleged in the com- 
plaint, to maintain a shippers’ proceeds account in conformity with the 
regulations, to keep proper books and records, and suspending their reg- 
istration for 15 days, such suspension not to become effective unless re- 
spondents are found to have again violated the act or the regulations 
within two years, and the complainant filed a recommendation stating 
that the balance sheet indicated to its satisfaction that as of February 
29, 1952, respondents were solvent and recommending that the order con- 
sented to be issued, the order herein in accordance with the order con- 
sented to by respondent is issued. 
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Mr. Harold M. Carter for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Alexander McKie, Jr. of Finlayson, McKie and Kuhns, 
of Omaha, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by an Order of Inquiry and No- 
tice of Hearing filed October 5, 1951, by the Director, Livestock 
Branch, Production and Marketing Administration. On November 
13, 1951, respondents filed an answer denying certain allegations 
of the Order of Inquiry and Notice of Hearing, admitting certain 
other allegations, offering explanations with respect thereto, and 
requesting an oral hearing. Subsequently, on July 31, 1952, re- 
spondents filed an amended answer admitting the allegations of 
fact contained in the Order of Inquiry and Notice of Hearing, 
except that respondents denied that they were then insolvent. As 
evidence of respondents’ solvency, a balance sheet prepared by a 
public accountant as of February 29, 1952, was attached to the 
amended answer. In said amended answer, respondents withdrew 
their request for an oral hearing and consented to the issuance of 
an order requiring them to cease and desist from violating the 
act and the regulations issued thereunder as set forth in the Order 
of Inquiry and Notice of Hearing; to maintain a shippers’ pro- 
ceeds account in conformity with the provisions of section 201.42 
of the regulations; and to maintain full, complete, and accurate 
accounts, records, and memoranda covering all transactions in- 
volved in their business as a market agency at the stockyard; and 
suspending their registration under the act for a period of 15 
days, such suspension to be held in abeyance and not to become 
effective unless within two years from the effective date of such 
order respondents shall be found, after opportunity for a hear- 
ing, to have again violated the provisions of the act or the regu- 
lations issued thereunder. The Livestock Branch, through its at- 
torney, filed a recommendation stating that the balance sheet 
attached to the amended answer indicates to the satisfaction of 
the Livestock Branch that as of February 29, 1952, respondents 
were solvent and recommending that an order be issued in ac- 
cordance with the order consented to by respondents. 
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FINDINGS OF FACT 


1. The Union Stock Yards, Omaha, Nebraska, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondents are registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a commission 
basis at the stockyard, and at all times mentioned herein respond- 
ents were so registered. 


3. Respondents, as of June 30, 1951, were insolvent. As of 
that date the respondents had a deficiency of working capital of 
$6,124.64 and a capital deficit of $5,224.64. As of that date, re- 
spondents had total current liabilities of $9,700.45, and had to 
offset such amount current assets of $3,575.81, and fixed assets 
of $900.00. On July 31, 1952, respondents filed an amended answer 
to which was attached evidence showing that as of February 29, 
1952, they were solvent. 


4. Respondents, on or about the dates referred to below, used 
funds received as proceeds from the sale, at the stockyard, of live- 
stock consigned to them for sale on a commission basis for pur- 


poses of their own and other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers, there- 
by endangering or impairing the faithful and prompt accounting 
therefor and payment of the portion thereof due owners or con- 
signors of livestock or other persons having an interest therein, 
in that: 


(a) Respondents on August 31, 1950, had a shortage of $8,- 
479.28 in their Custodial Account for Shippers’ Proceeds. As of 
that date, respondents had outstanding checks drawn on such ac- 
count amounting to $24,813.06, and had to offset such outstand- 
ing checks cash deposited, but not credited by bank, of $424.22 and 
cash on deposit in bank of $15,909.56. 


(b) Respondents on September 30, 1950, had a shortage of 
$8,466.85 in their Custodial Account for Shippers’ Proceeds. As 
of that date, respondents had outstanding checks drawn on such 
account amounting to $13,340.91, and had to offset such outstand- 
ing checks cash on deposit in bank of $4,874.06. 


(c) Respondents on June 30, 1951, had a shortage of $2,871.23 
in their Custodial Account for Shippers’ Proceeds. As of that date, 
respondents had outstanding checks drawn on such account 
amounting to $69,181.42, and had to offset such outstanding 
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checks cash on deposit in bank of $61,132.18 and proceeds receiv- 
able of $5,178.01. 


5. Respondents, on October 24, 1945, pursuant to Section 202.5 
of the rules of practice governing proceedings under the act (9 
C.F.R. 202.5), entered into a stipulation with the Secretary of 
Agriculture in which they admitted facts alleging that they had 
used, and were using, funds received from the sale of consignors’ 
livestock for purposes of their own, and that as of August 31, 
1945, they had a deficit in working capital of $5,343.32. Respond- 
ents further stipulated and agreed to establish, separate from the 
general bank account in which their own funds were deposited, a 
bank account in which the gross proceeds of all sales of livestock 
consigned to them for sale on a commission basis would be depos- 
ited; to handle all withdrawals from the shippers’ proceeds bank 
account in strict compliance with the provisions of Section 201.42 
of the regulations promulgated under the act; and to promptly, 
upon establishment of such shippers’ proceeds bank account, de- 
posit therein from their own funds an amount sufficient to offset 
any shortage in shippers’ funds as of that date. Respondents fur- 
ther stipulated and agreed that if, at any time in the future, they 
engaged in any practice prohibited by the act, such stipulation 
would be admissible as evidence of the acts, facts, and practices 
set forth therein in any subsequent proceeding against them under 
the act before the Secretary of Agriculture. 


6. Respondents wilfully made false entries or false statements 
of fact in their annual report filed with the Secretary of Agricul- 
ture for the year ended December 31, 1950, resulting in a failure 
to show in the said annual report the true financial condition of 
the respondents as of the close of the accounting period, as set out 


more particularly in the tabulation below: 
Annual Report Audit 
ASSETS 

Accounts receivable: 
Dre Perey tre sf — $ 62.42 
Officers and employees... _ 3,064.55 195.71 

Loans receivable: 

Mra Sarah GIN asain eieceeeenieein —_ 275.00 


Fixed assets: 
Office and operating equipment biintdinnes.!  GGGBO 900.00 


TOTAL ASSETS.___________ $3,964.55 $1,433.13 
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Annual Report Audit 
LIABILITIES AND NET WORTH 

Bank overdraft—Shipper’s proceeds account—..$ — $ 64.42 
General account-——____...___..___-__.---._ 1,066.86 1,066.86 

Accounts payable: 
Amount due stockyard company. en 129.54 
trade —.. iinet tances EOS — 
I ier tiereeteee — 187.22 


other: note payable—bank loan... — 2,500.00 


TOTAL BANK OVERDRAFT AND PAYABLES $1,333.62 $3,898.04 
NET WORTH: 
INE OU innings sees — 
I ee eereretoneresere ee _— $2,464.91 


1Audit of the books and records of the respondents made by an accountant of the Packers 
and Stockyards Division, Livestock Branch, Production and Marketing Administration. 


7. Respondents, during the year 1950, failed to keep such ac- 
counts, records, or memoranda, as fully and correctly disclosed 
all transactions involved in their business as a market agency at 
the stockyard, in that: 

(a) Respondents, during the said period, carried in their ac- 
counts and records an item of $500.00 as an asset, whereas, the 
said $500 was a donation made by respondents to a church in 1945 
and should have been written off as such. 


(b) Respondents, in August 1950, entered in their accounts 
and records $400.00 as a cash receipt, but the source of this money 
was not of record. 


(c) Respondents, during the year 1950, failed to keep copies 
of bills submitted to the respondents by the Union Stockyard 
Company, Omaha, Nebraska, for feed and yardage. 


CONCLUSIONS 


By reason of the facts set out above, all of which have been aa- 
mitted by respondents, respondents have violated sections 307, 
$12(a), and 401 of the act, sections 201.40 and 201.41 of the reg- 
ulations issued pursuant to the act, and section 10 of an act en- 
titled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,” which section is 
incorporated in and made a part of the Packers and Stockyards 
Act, 1921, by virtue of the provisions of section 402 of the latter 
act. Inasmuch as the complainant has joined with respondents in 
recommending the issuance of an order in accordance with the 
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order consented to by respondents, such an order will be issued. 

Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices and devices de- 
scribed in the Findings of Fact. 


ORDER 


Respondents shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis and any other 
funds that come into their possession as agent in a separate bank 
account designated “Shippers’ Proceeds Account,” or by a similar 
identifying designation. Such account shall be drawn upon only 
for the payment of net proceeds due to the person or persons en- 
titled thereto, for the payment of sums due respondents as com- 
pensation for their services, and for payment of lawful marketing 
charges. 

Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their business at the stockyard. 

Respondents’ registration under the act is suspended for a per- 
iod of 15 days, such suspension to be held in abeyance and not to 
become effective unless within two years from the effective date 
of this order the respondents shall be found, after opportunity for 
a hearing, to have again violated the provisions of the act or the 
regulations issued thereunder. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3253) 


In re MIKE HEFFERNAN. P&S Doc. No. 1950. Decided September 
30, 1952. 


Dismissal — Death of Respondent 

Order of Inquiry and Notice of Hearing dismissed because of the death of 
respondent. 

Messrs. Benjamin M. Holstein and Jerome S. Ducrest for Livestock Branch, 
Production and Marketing Administration. Mr. William T. Kirby of 
McAdams and Kirby, of Chicago, Illinois, for respondent. Mr. John J. 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


Due to the death of the respondent, the “Order of Inquiry and 
Notice of Hearing” in this proceeding is dismissed. 


(No. 3254) 


AMERICAN LIME CORPORATION v. ROSARIO J. CONSOLO. PACA Doc. 
No. 5798. Decided September 3, 1952. 


Failure to Pay Purchase Price — Default 


Where complainant alleged that respondent failed to pay the purchase price 
of a truckload of bananas, and where an answer was not filed by re- 
spondent, held, that his failure to answer constituted an admission of 
the facts alleged in the complaint and a waiver of oral hearing; and his 
failure to pay the purchase price is in violation of section 2 of the act 
for which reparation should be awarded complainant. 


American Lime Corporation, of New York, New York, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed May 1, 1952, and formal complaint 
was filed June 30, 1952. Complainant seeks an award of repara- 
tion in the amount of $1,191.85, the alleged purchase price of 19,- 
700 pounds of bananas sold and delivered to respondent in April 
1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on July 15, 1952. A copy of the report of investigation and a 
copy of the complaint were served upon respondent on July 16, 
1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. The 
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issuance of an order is, therefore, authorized with further pro- 
ceedings. 


FINDINGS OF FACT 


1. Complainant, American Lime Corporation, is a corporation 
whose address is 100 North Moore Street, New York, New York. 


2. Respondent is an individual, Rosario J. Consolo, whose ad- 
dress is 162 Commercial Street, Boston, Massachusetts. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. In the course of interstate commerce, complainant sold to 
respondent on April 15, 1952, 320 stems of bananas, turners and 
ripes, weighing 19,700 pounds, at 6 cents per pound, plus $9.85 
service charge, making a total of $1,191.85 f.o.b. Brooklyn, New 
York. 


4. Bananas meeting the specifications of the foregoing con- 
tract were delivered to respondent in Brooklyn, New York, and 
were shipped in a truck hired by respondent to Boston, Massachu- 
setts. Upon arrival, respondent accepted the bananas and made 
no complaint with respect thereto. 


5. The purchase price of the truckload of bananas is $1,191.85. 
Respondent has not paid complainant any part of this amount. 

6. Informal complaint was filed May 1, 1952, which was within 
nine months after the cause of action accrued. 


asst 


“CONCLUSIONS —™ 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the agreed price for the 
truckload of bananas is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $1,191.85, 
with interest, and the facts should be published. 


Se ee. |. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,191.85 with interest thereon 
at the rate of 5 percent per annum from May 1, 1952, until paid. 
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The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3255) 


J. STEIN & SON v. RIVERS PRODUCE. PACA Doc. No. 5796. Decided 
September 3, 1952. 


Failure to Pay Balance of Purchase Prices — Default 


Where it is alleged that complainant sold to respondent two truckloads of 
fruits and vegetables and that the latter accepted the produce, but has 
paid only a portion of the purchase price, and where respondent failed 
to file an answer, it is held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and its failure to pay the agreed purchase prices 
for the shipments is a violation of section 2 of the act for which repara- 
tion should be awarded complainant. 


J. Stein & Son, of Baltimore, Maryland, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed December 29, 1951. and formal com- 
plaint was filed June 30, 1952. Complainant seeks an award of 
reparation in the amount of $1,300.55, the balance of the alleged 
purchase prices of two truckloads of fruits and vegetables sold 
to respondent, one in October and the other in November 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on July 16, 1952. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on the 
same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
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The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jake Stein and 
Harry Stein, doing business as J. Stein & Son, whose address is 
224 South Charles Street, Baltimore, Maryland. 


2. Respondent is a partnership composed of Arthur Raymond 
Rivers and William Alfred Rivers, doing business as Rivers Prod- 
uce, whose address is 400 Vance Street, Reidsville, North Carolina. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. In the course of interstate commerce, complainant sold to 
respondent one truckload of fruits and vegetables on October 24, 
1951, for a total purchase price of $848.05, f.o.b. Baltimore, Mary- 
land, and a second truckload of fruits and vegetables on November 
28, 1951, for a total purchase price of $652.50, f.o.b. Baltimore, 
Maryland. 


4. Complainant delivered to respondent two truckloads of 


fruits and vegetables which were in accordance with the specifi- 
cations of the contracts. The produce was shipped in trucks owned 
and operated by respondent from Baltimore, Maryland, to Reids- 
ville, North Carolina. Upon arrival at destination respondent ac- 
cepted the fruits and vegetables in compliance with the contracts. 


5. The total purchase price of the two truckloads of fruits and 
vegetables is $1,500.55. Respondent paid complainant $200 of the 
invoice price, but has failed, neglected and refused to pay the bal- 
ance of $1,300.55. 


6. Informal complaint was filed December 29, 1951, which was 
within nine months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay the agreed prices for the two truck- 
loads of fruits and vegetables is a violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of $1,- 
300.55, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,300.55, with interest thereon 
at the rate of 5 percent per annum from December 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3256) 


JACK RILEY & COMPANY v. MAX H. BRONSTEIN, CAVALIER BRANDS, 
INC., AND SINGER & PosToN. PACA Doc. No. 5511. Decided Sep- 
tember 4, 1952. 


Rejection of Commodity without Reasonable Cause — 
Counterclaim — Damages 


Where the evidence shows that respondent-buyer purchased a truckload of 
kale through negotiations conducted by its agent, that the seller deliv- 
ered kale meeting contract requirements, but the shipment was returned 
by respondent-buyer’s consignee, and the respondent-buyer refused to 
pay trucking and icing charges advanced by its agent or an agreed bro- 
kerage fee, held, that respondent-buyer’s rejection of the shipment was 
without reasonable cause and in violation of section 2 of the act for 
which reparation should be awarded complainant for the difference be- 
tween the contract price and the proceeds received on resale of the kale, 
and that respondent-buyer’s refusal to reimburse its agent for shipping 
and trucking charges advanced on the shipment, and to pay the broker- 
age fee, is a violation of section 2 of the act for which reparation should 
be awarded the co-respondent broker on its counterclaim against respond- 
ent-buyer. 

Mr. Jack Riley & Company, of Baltimore, Maryland, complainant, pro se. Mr. 
Ned Stein, of Philadelphia, Pennsylvania, for respondent Max H. Bron- 
stein. Messrs. Singer & Poston, of Baltimore, Maryland, respondent, pro 
se. Cavalier Brands, Inc., of Cleveland, Ohio, respondent, pro se. Mr. H. 
Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed against respondents on October 20, 
1950, complainant (hereinafter referred to as Riley) requests rep- 
aration in the amount of $275.48, which is alleged to be the 
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amount of damages sustained by him as the seller of a truckload 
of kale which was returned by the consignee and resold by com- 
plainant. On March 16, 1951, a copy of the Report of Investiga- 
tion prepared by the Regulatory Division, Fruit and Vegetable 
Branch, was served by registered mail on complainant. On the 
same date copies of the formal complaint and of the Report of In- 
vestigation were served by registered mail on respondents Max H. 
Bronstein (hereinafter referred to as Bronstein) and Singer & 
Poston (hereinafter referred to as Poston). On March 17, 1951, 
copies of the formal complaint and of the report of investigation 
were served by registered mail upon respondent Cavalier Brands, 
Inc. (hereinafter referred to as Cavalier). 


In its answer to the formal complaint, respondent Poston al- 
leges that it made the purchase in question from Riley upon the 
instructions of Bronstein, and that it acted as a buying broker for 
Bronstein. Poston further alleges that Bronstein’s instructions 
were to bill him, Bronstein, for the sale and to deliver the ship- 
ment to Cavalier. Respondent Bronstein filed an answer to the for- 
mal complaint denying liability, and alleging that he merely re- 
ferred the order for kale to respondent Poston as an accommoda- 
tion to its customer Cavalier. Bronstein alleges he made no profit 
on the transaction and he denies that Poston acted as his agent or 
that Poston was instructed to bill the shipment to him. Bronstein 
requested an oral hearing. Respondent Cavalier did not file an an- 
swer to the formal complaint. Respondent Poston included in its 
answer a counterclaim for $242.30 to cover freight and icing 
charges allegedly paid by it, and a brokerage fee of $42.50 claimed 
to be due from Bronstein. In a reply to the counterclaim, Bronstein 
denies liability in any amount. 


Since neither the amount of damages claimed in the complaint 
nor the counterclaim exceed $500, the case is determined in ac- 
cordance with the shortened method of procedure provided by the 
rules of practice (7 CFR 47.20). Complainant requested that its 
complaint with attached exhibits be considered as its opening 
statement. Respondent Poston requested that its answer and coun- 
terclaim be considered as its answering statement. Respondent 
Bronstein filed a document in the nature of a brief and a sworn 
statement by Max H. Bronstein. These will be considered as re- 
spondent Bronstein’s answering statement. Respondent Cavalier 
took no action in these proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, John Thomas Riley, trading 
as Jack Riley & Company, whose post office address is 66 Market 
Place, Baltimore 2, Maryland. At the time of the transaction in- 
volved herein, complainant was licensed under the act. 


2. Respondent Max H. Bronstein is an individual whose post 
office address is Second and Dock Streets, Philadelphia, Pennsyl- 
vania, At the time of the transaction involved herein, this respond- 
ent was licensed under the act. 


3. Respondent Singer & Poston is a partnership composed of 
Julius Singer and George H. Poston, whose post office address is 
Pennsylvania Produce Terminal, Baltimore 17, Maryland. At the 
time of the transaction involved herein, this respondent was li- 
censed under the act. 


4. Respondent Cavalier Brands, Inc., is a corporation whose 
post office address is 3800 Woodland Avenue, Cleveland, Ohio. At 
the time of the transaction involved herein, this respondent was 
licensed under the act. 


5. On or about April 24, 1950, in the course of interstate com- 
merce, Riley and Bronstein entered into a contract for the sale 
by Riley to Bronstein of 425 baskets of leaf kale at an agreed price 
of $.85 per basket (or $361.25) f.o.b. Baltimore, Maryland. The 
sale was negotiated by George Poston of respondent partnership 
Singer and Poston, which respondent acted as agent for respond- 
ent Bronstein. Respondent Bronstein instructed respondent Pos- 
ton to have the kale billed to him, Bronstein, and shipped to re- 
spondent Cavalier at Cleveland, Ohio. Also, Bronstein agreed to 
pay Poston a brokerage fee of $42.50. 


6. Pursuant to the contract, and in accordance with shipping 
instructions from Poston, Riley shipped by truck 425 baskets of 
leaf kale meeting contract requirements, from Baltimore, Mary- 
land, on or about April 25, 1950, to respondent Cavalier at Cleve- 
land, Ohio. Also, in accordance with instructions from Poston, 
Riley issued its invoice covering the shipment to respondent Bron- 
stein. After arrival of the shipment at destination, the kale was 
returned by respondent Cavalier to complainant at Baltimore, 
Maryland. On or about April 28, 1950, complainant resold the kale 
for gross proceeds of $114.75. 

7. Respondent Poston paid freight and icing charges on the 
shipment totaling $211.80. 
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8. The formal complaint was filed on October 20, 1950, which 
was within nine months after complainant’s cause of action ac- 
crued. As to the counterclaim, respondent made informal com- 
plaint to the Department by letter dated January 4, 1951, as shown 
by Ex. 10 to the Investigation Report. This was within nine 
months after Poston’s cause of action accrued. 


CONCLUSIONS 


The first issues to be resolved herein concern the respective re- 
lationships and consequent liabilities of the four parties. It is 
clear that complainant promised to sell the kale in question, and 
the preponderance of the evidence shows that complainant made 
delivery in accordance with his promise. Aside from this latter 
fact, the record shows that the kale was inspected and accepted 
by Poston at Baltimore, Maryland. 

As to who is liable for the purchase price, Riley states in his 
sworn complaint that he was informed by Poston at the time of 
entering into the sale that Poston was acting, in negotiating such 
sale, as agent for respondent Bronstein, and that Bronstein was 
to be billed for.the shipment. This allegation is fully supported by 
the sworn answer of Poston, and by other statements of Poston 
contained in the investigation report. This evidence is directly 
contradicted by the sworn statement of Bronstein. It is the posi- 
tion of this respondent that he merely referred Cavalier’s order 
to Poston, and that the kale was sold by complainant to Cavalier. 
In resolving this conflict, we take into consideration the following 
undisputed evidence on record. Bronstein initiated the sale by call- 
ing Poston at his home in order to obtain a truckload of kale for 
shipment to Cavalier. The investigation report contains a copy of 
a letter addressed by Cavalier to the Department during the in- 
vestigatory stages of the complaint in which Cavalier states that 
it had ordered a load of fancy kale from Bronstein, and that Cava- 
lier never heard of Jack Riley & Company. Also, Exhibit 2-A of 
the investigation report is a copy of the invoice of the trucker, 
“Julius Singer — Insured Carrier,” Baltimore, Maryland, dated 
April 25, 1952. This invoice shows the consignor as Max Bron- 
stein and the consignee as Cavalier Brands. In addition to the 
above undisputed evidence, the file contains a copy of invoice dated 
April 25, from complainant to Bronstein covering the shipment. 
Bronstein, however, denies he ever received the invoice. Documen- 
tary evidence of record and the preponderance of sworn testimony 
seems to us to support the version of the transactions as alleged by 
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complainant and by Poston. Accordingly, we conclude that Poston 
was Bronstein’s authorized agent herein and that, pursuant to 
Bronstein’s instructions, the sale was negotiated by the agent, 
Poston, between Bronstein and Riley. An authorized agent, by 
making a contract only on behalf of a competent disclosed princi- 
pal, does not thereby become liable for its nonperformance. Re- 
statement, 2 Agency § 328. Poston, therefore, is not liable to com- 
plainant herein. We shall not concern ourselves in this proceeding 
with the question whether there exists a sale of the kale in ques- 
tion by Bronstein to Cavalier for the reason that none is alleged 
or sought to be proved by any of the parties hereto. It follows 
that Bronstein is liable to complainant on the sales contract in 
controversy. 

The kale delivered by complainant was inspected and accepted 
at Baltimore, Maryland, by Poston. Aside from this, the evidence 
shows the kale met contract requirements. Thereafter the kale was 
rejected at destination by Cavalier. It is not clear from the record 
whether the kale was returned upon instructions to Cavalier from 
Bronstein or from Poston. In any event, we think rejection of the 
shipment by Bronstein’s consignee constitutes a breach of contract 
chargeable to Bronstein; and we conclude such rejection consti- 
tutes a rejection by Bronstein without reasonable cause and in 
violation of section 2 of the act. 

It appears from the record that complainant made a prompt and 
proper resale of the kale upon return of the shipment to Balti- 
more. Net proceeds of $114.75 were received from this sale. Com- 
plainant’s damages amount to the difference between the original 
contract price of $361.25 and $114.75, or $246.50. 

We consider next the counterclaim filed by respondent Poston 
for freight and icing charges on the shipment and for a brokerage 
fee. In support of its claim Poston has submitted a cancelled check 
made out to the trucker in the amount of $183.50. In addition, the 
file contains paid receipts for icing the shipment totaling $28.30. 
Poston claims reimbursement for additional trucking expenses al- 
legedly paid by him, presumably for hauling the kale on the return 
trip from Cleveland to Baltimore. However, the additional amount 
claimed is not supported by paid receipts or other similar evidence 
and cannot be allowed. This was an f.o.b. sale and the purchaser is 
liable for payment of the trucking and icing charges thereon. Hav- 
ing concluded above that Bronstein is the purchaser, he is liable 
for such charges, and reimbursement therefor should be made by 
him to Poston. In connection with the brokerage fee claimed of © 
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$42.50, we conclude that the evidence establishes that Bronstein 
agreed to pay Poston this amount in return for Poston’s assistance 
in negotiating the sale iv yuestion, and that Poston is entitled to 
the amount claimed from Bronstein. The total amount due Poston 
on its counterclaim is $254.30. Bronstein’s failure to pay this 
amount is a violation of section 2 of the act. 

In conclusion, with respect to the complaint reparation in the 
amount of $246.50, plus interest, should be awarded complainant 
against Bronstein. The complaint, insofar as it relates to Poston 
and Cavalier, should be dismissed. With respect to the counter- 
claim, reparation in the amount of $254.30, plus interest, should 
be awarded to Poston against Bronstein. The counterclaim, insofar 
as it relates to Riley and Cavalier, should be dismissed. 

The facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent Max H. Bron- 
stein shall pay to complainant, Jack Riley & Company, as repara- 
tion, $246.50, plus interest thereon at the rate of 5 percent per 
annum from May 1, 1950, until paid. 

The complaint, insofar as it relates to respondent Singer and 
Poston and to respondent Cavalier Brands, Inc., is dismissed. 

Within 30 days from the date hereof, respondent Max H. Bron- 
stein shall pay to respondent Singer and Poston, as reparation, 
$254.30 plus interest thereon at the rate of 5 percent per annum 
from May 1, 1950, until paid. 

The counterclaim, insofar as it relates to respondent Cavalier 
Brands, Inc., and Jack Riley & Company, is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3257) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. FLORIDA 
TOMATO DISTRIBUTORS. PACA Doc. No. 5799. Decided Septem- 


ber 5, 1952. 


Failure to Pay Purchase Prices — Default 


Where respondent purchased from complainant’s assignors various perish- 
able agricultural commodities, the assignors delivered the commodities 








ein 
nce 
| to 
ton 
his 


the 
ant 
ton 
er- 
uld 
far 


er 










PHILA. PROD. v. FLORIDA TOMATO DISTRIBUTORS 
Cite as 11 A.D. 780 


781 








in accordance with the terms of the contracts, respondent accepted the 
commodities, but failed to pay the purchase prices and failed to answer 
the complaint, held, that respondent’s fail :re to pay the agreed purchase 
prices for the various commodities is in“y:Ylation of the act, that com- 
plainant should be awarded reparation in the amount found to be due, 
and that respondent’s failure to file an answer to the complaint consti- 
tutes an admission of the facts alleged therein and a waiver of oral hear- 
ing as provided by the rules of practice. 










Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ seq.). 
Complainant filed a formal complaint on July 9, 1952, alleging 
that five produce dealers of Philadelphia, Pennsylvania, sold per- 
ishable agricultural commodities to respondent on or about Febru- 
ary 5, 1952; that respondent has failed to pay these dealers the 
purchase prices, totaling $758.75; and that the dealers have as- 
signed their claims against respondent to complainant. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant’s attorney on July 21, 1952. A copy of the report of investiga- 
tion and a copy of the formal complaint were served upon re- 
spondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further pro- 


ceedings. 




























FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit & Collection Bu- 
reau, is a corporation whose address is Fruit Trade Building, 
Dock and Granite Streets, Philadelphia, Pennsylvania. 

2. Respondent is an individual, Max Wasserman, doing busi- 
ness as Florida Tomato Distributors, whose address is Jackson- 
ville Wholesale Produce Market, Jacksonville, Florida, At the time © 
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of the transactions involved herein respondent was licensed under} 
the act. 

8. On or about February 5, 1952, in the course of interstate 
commerce, the following produce dealers of Philadelphia sold to 
respondent perishable agricultural commodities at the prices in- 
dicated, f.o.b. Philadelphia: 

Name of Seller Commodity Amount 
H. R. Hindle & Co. Apples $ 52.50 


Thomas Melchore Apples 218.25 
Smith & Jaus Co. Sweetpotatoes 225.00 


Storey & Bronstein Cabbage 200.00 
A. Zuritsky & Son Apples 63.00 
4. The produce purchased by respondent from the dealers, as 
set forth in Finding of Fact No. 3, was received and accepted by 
respondent or its agent at Philadelphia, Pennsylvania. No part of 
the purchase prices, totaling $758.75, has been paid to these deal- 
ers. 
5. On June 7, 1952, the five dealers assigned to complainant 
their claims against respondent for the purchase prices. 


6. There is due and owing to complainant from respondent the 
sum of $758.75. 

7. The formal complaint was filed within nine months after 
the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the purchase prices for 
the five lots of fruits and vegetables is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $758.75, with interest, and the facts should be pub- 


lished. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $758.75, with interest thereon 
at the rate of 5 percent per annum from March 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3258) 


UNITED FARMS COMPANY v. GALLINI PRODUCE COMPANY. PACA 
Doc. No. 5797. Decided September 5, 1952. 


Failure to Pay Net Proceeds from Sale of Lettuce 
Sold for Complainant’s Account — Failure to Pay 
Purchase Prices — Default 


Where it is alleged that complainant shipped lettuce to respondent which the 
latter sold for complainant’s account, that complainant sold to respond- 
ent certain lots of vegetables which respondent accepted, but failed to 
pay the net proceeds for the lettuce handled on consignment and failed 
to pay the purchase prices for the vegetables, it is held, that respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and its failure to pay 
promptly the amount for the six lots of produce is in violation of section 
2 of the act for which complainant should be awarded reparation. 


United Farms Company, of Guadalupe, California, complainant, pro se. Mise 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 25, 1952. Formal complaint 
was filed June 30, 1952. Complainant alleged that it shipped let- 
tuce to respondent during October and November 1951, which re- 
spondent sold for complainant’s account for net proceeds of $1,- 
370.69; that complainant sold three lots of vegetables to respond- 
ent during December 1951, for a total price of $2,300.95; and 
that respondent has failed to pay complainant the net proceeds 
and the purchase prices. An award of reparation is requested in 
the amount of $3,671.64. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on July 23, 1952. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent July 
21, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the - 
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facts alleged in the complaint. Respondent has not filed an answer, 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Frank C. Ruiz, 
Jovita Ruiz, Jesse Ruiz and Theresa Ruiz, doing business as Unit- 
ed Farms Company, whose address is Box 445, Guadalupe, Cali- 
fornia. 


2. Respondent is an individual, Louis D. Gallini, doing busi- 
ness as Gallini Produce Company, whose post office address is 
2025 Cadiz Street, Dallas, Texas. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. Complainant shipped to respondent 140 crates of ice pack 
lettuce on October 20, 1951; 185 crates of ice pack lettuce on No- 
vember 5, 1951; and 271 crates of dry pack lettuce on November 
8, 1951. These three lots were shipped in trucks hired by respond- 
ent from Guadalupe, California, to Dallas, Texas. Respondent sold 
the lettuce for the account of complainant and realized net pro- 
ceeds of $1,370.69. Respondent has failed and refused to pay over 
to complainant this amount, or any part thereof. 


4. During December 1951, in the course of interstate com- 
merce, complainant sold to respondent the following three lots of 
vegetables, f.o.b. Guadalupe, California: 


(a) On December 6, 1951, 50 crates of broccoli at $4.15 per 
crate and 313 crates of celery at $2.50 per crate, plus top- 
ice $9.60, making a total of $1,017.10; 


(b) On December 14, 1951, 100 crates of romaine at $3 per 
crate and 325 crates of celery at $2 per crate, plus topice 
$9.60, making a total of $959.60; 


(c) On December 19, 1951, 33 crates of cauliflower at $2.25 
per crate and 50 crates of carrots at $5 per crate, making 
a total of $324.25. 


5. Pursuant to the contracts of sale set forth in Finding of 
Fact No. 4, complainant delivered to respondent three lots of veg- 
etables meeting contract specifications. These three lots were 
shipped in trucks hired by respondent from Guadalupe, California 
to Dallas, Texas. Respondent accepted the shipments in compliance 
with the contracts, but has failed and refused to pay complain- 
ant the purchase prices totaling $2,300.95, or any part thereof. 
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6. There is due and owing complainant from respondent the 
amount of $3,671.64. 

7. Informal complaint was filed March 25, 1952, which was 
within nine months after the several causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

During the invéstigation of the complaint involved herein, the 
Regulatory Division received from respondent a letter dated April 
16, 1951. Therein, respondent admitted owing complainant $3,- 
671.64 in connection with the six lots of produce and promised 
to pay by April 21, 1951. No part of the amount due has been paid. 

Respondent’s failure to pay promptly the amount due complain- 
ant for the six lots of produce is in violation; of section 2 of the 
act. Reparation should be awarded complainant against respond- 
ent in the amount of $3,671.64, with interest, aud the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,671.64, with interest thereon 
at the rate of 5 percent per annum from January 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3259) 


In re LEONARD E. MYERS. PACA Doc. No. 5761. Decided Septem- 
ber 8, 1952. 


Revocation of License — Repeated and Flagrant 
Violations of Act — Default 


Where it is alleged that respondent failed to pay for numerous shipments of 
perishable agricultural commodities in violation of section 2 of the act, 
and where respondent did not file an answer to the complaint or request 
for an oral hearing, and no exceptions have been filed to the examiner's 
report, held, that respondent’s failure to file an answer constitutes an ad- . 





786 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 A.D. 785 


mission of the material facts alleged in the complaint and a waiver of 
oral hearing, and respondent’s failure to pay for the shipments as set 
forth in the Findings of Fact herein constitutes repeated and flagrant 
violations of section 2 of the act for which his license should be revoked 


and the facts published. 


Mr. Frederick W. Woodley, for complainant. Mr. Leonard E. Myers, of Laurel, 
Mississippi, respondent, pro se. Mr. Earl J. Smith, Hearing Examiner, 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, as amended (7 U.S.C. 499a et seq.), insti- 
tuted by the complaint of T. C. Curry, chief of the Regulatory 
Division of the Fruit and Vegetable Branch, Production and Mar- 
keting Administration, filed June 5, 1952. 

It is alleged in the complaint that the respondent failed to pay 
for numerous shipments of perishable agricultural commodities 
in violation of section 2 of the act. A copy of the complaint was 
served on the respondent on June 1, 1952. No answer to the com- 
plaint has been filed or oral hearing requested and, therefore, un- 
der the rules of practice in such a proceeding respondent is 
deemed to have admitted the material facts of the complaint and 
waived his right to an oral hearing. The hearing examiner issued 
a report to this effect and a copy was served upon the respondent. 
No exceptions have been filed. 


FINDINGS OF FACT 


1. Respondent is an individual, Leonard E. Myers, whose ad- 
dress is P. O. Box 174, Laurel, Mississippi. Respondent buys and 
sells, and sells for and on behalf of others on consignment, per- 
ishable agricultural commodities in the course of interstate com- 
merce. 

2. License No. 95068 was issued on May 7, 1945, to respondent 
under provisions of the act. This license has been renewed on each 
anniversary date thereafter to May 7, 1953, and is in effect at 
this time. 

8. On or about October 10, 1951, in the course of interstate 
commerce, respondent contracted to handle on consignment for 
Dakota Chief Sales Co., Franklin Park, Illinois, 360 sacks of po- 
tatoes contained in car FGEX 59117. The contract was negotiated 
by Montgomery Brokerage Company, Jackson, Mississippi. On 
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December 31, 1951, respondent sent a statement to Dakota Chief 
Sales Co. showing the sale of 360 sacks of potatoes at $3.75 per 
sack or a total of $1,350; deductions of $313.36 for shrinkage and 
labor in reconditioning, and $523.02 for freight charges; and net 
proceeds of $513.62. This statement was accompanied by respond- 
ent’s personal check in the amount of $513.62 payable to Dakota 
Chief Sales Co. The check was deposited for collection but was 
returned unpaid because of insufficient funds. The amount of 
$513.62 is due and owing from respondent to Dakota Chief Sales 
Co. 

4. In the following instances respondent purchased certain lots 
of perishable agricultural commodities in the course of interstate 
commerce which he accepted but has failed, neglected or refused 
to pay promptly and in full the agreed purchase prices: 


(a) From Wallace Fruit & Vegetable Co., Edinburg, Texas, on 
or about July 9, 1951, 500 50-pound sacks of cabbage shipped in 
car NWX 3219 at $4.50 per sack, plus $60 for top ice, making a 
total of $2,310 f.0.b. Texas. The contract was negotiated by Mont- 
gomery Brokerage Company. Payments on account total $1,760, 
leaving an unpaid balance of $550. 


(b) From Midland Produce Co., Denver, Colorado, on or about 
September 12, 1951, one carload (MDT 11149) of mixed vegeta- 
bles including green beans, beets, cabbage, carrots and lettuce, at 
the agreed price of $1,012.40, plus $85 for top ice, making a total 
of $1,097.40, f.o.b. Colorado; and on or about September 22, 1951, 
one carload (ART 17138) of mixed vegetables including beets, 
cabbage and cauliflower at the agreed price of $1,103.75 plus $65 
for top ice, making a total of $1,168.75, f.o.b. Colorado. Both con- 
tracts were negotiated by Montgomery Brokerage Company. The 
prices of the two carloads total $2,266.15. Respondent has made 
payments of $600, leaving an unpaid balance of $1,666.15. 


(c) From California Fruit Exchange, Sacramento, California, 
on or about September 17, 1951, 350 lugs of Owl Brand Tokay 
grapes shipped in car PFE 65064, at $1.90 per lug, plus $9.51 pre- 
cooling charge, making a total price of $674.51 f.o.b. California; 
and on or about October 10, 1951, 1,105 lugs of Owl Brand Tokay 
grapes shipped in car PFE 40387 at $1.50 per lug, plus $30 for 
precooling, making a total price of $1,687.50 f.o.b. California. 
Both contracts were negotiated by Montgomery Brokerage Com- 
pany. Respondent’s personal check for $674.51 sent in payment 
of the first purchase was deposited for collection but was returned 
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unpaid because of insufficient funds. No part of the purchase 
prices totaling $2,362.01 has been paid. 


(d) From Vande Bunte Brothers, Hudsonville, Michigan, on or 
about September 19, 1951, 60 one-half crates of celery at $3.60 per 
crate delivered, making a total of $216; and on or about October 
1, 1951, 50 one-half crates of celery at $2.75 per crate delivered, 
making a total of $137.50. Both contracts were negotiated by 
Montgomery Brokerage Company. The two purchases from Vande 
Bunte Brothers total $353.50. Respondent’s personal check in this 
amount was presented for collection but was returned unpaid be- 
cause of insufficient funds. No part of the $353.50 has been paid. 


(e) From Keck Produce Co., Rocky Ford, Colorado, on or 
about September 25, 1951, 275 sacks of medium size yellow onions 
at $1.75 per sack, and 25 sacks of Jumbo yellow onions at $2.15 per 
sack, making a total of $535 delivered. After deducting truck 
charges of $180 paid by respondent, the net sum due Keck Produce 
Co. was $355. Respondent sent his personal check for $355 which 
was deposited for collection but was returned because of insuf- 
ficient funds. No part of the purchase price of $355 has been paid. 


(f) From Pat’s Produce Co., Denver, Colorado, on or about 
October 9, 1951, 40 sacks of white onions at $2.70 per sack and 
110 sacks of yellow onions at $1.70 per sack, making a total of 
$295 delivered. The contract was negotiated by Hub City Broker- 
age Co., Hattiesburg, Mississippi. Respondent sent his personal 
check for $295 which was deposited for collection but was re- 
turned unpaid because of insufficient funds. No part of the pur- 
chase price of $295 has been paid. 

(g) From Florida Citrus Exchange, Tampa, Florida, through 
Montgomery Brokerage Co., the following three truckloads of cit- 
rus fruit for the total sum of $2,015.66, no part of which has 
been paid: 

(1) On or about November 6, 1951, 1,520 5-pound bags of 
oranges at $.171 per bag, 100 boxes of oranges at $2.75 per box, 
and 25 boxes of grapefruit at $4.50 per box, less a discount of 
$22.90, or a net sum of $624.52 f.o.b. Florida. Respondent’s per- 
sonal check for $624.52 sent in payment was deposited for collec- 
tion but was returned unpaid because of insufficient funds; 

(2) On or about November 19, 1951, 2,016 5-pound bags of 
oranges at $.171 per bag, 165 boxes of oranges at $2.75 per box 
and 35 boxes of grapefruit at $2 per box, less a discount of $29.50, 
or a net sum of $838.99 f.o.b. Florida; 
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(3) On or about November 27, 1951, 400 5-pound bags of 
oranges at $.171 per bag, 100 boxes of oranges at $2.50 per box, 
25 boxes of grapefruit at $2 per box, and 100 boxes of tangerines 
at $2 per box, less a discount of $16.25, or a net sum of $552.15 
f.o.b. Florida. 


(h) From Berks-Lehigh Cooperative Fruit Growers, Inc., 130 
East Locust Street, Fleetwood, Pennsylvania, on or about Novem- 
ber 19, 1951, a truckload of 630 boxes of U.S. Fancy Red Rome 
Beauty apples at $3.50 per box or $2,205 f.o.b. loading point in 
Delaware. The contract was negotiated by Montgomery Broker- 
age Company, Jackson, Mississippi. Respondent sent his personal 
check for the $2,205, which was deposited for collection but the 
check was returned unpaid with a protest charge of $2. No part 
of the $2,205 has been paid. 


(i) From Haines City Citrus Growers Association, Haines 
City, Florida, through Montgomery Brokerage Company, the fol- 
lowing five truckloads of citrus fruit for the total sum of $4,956.- 
87, no part of which has been paid: 


(1) On or about December 1, 1951, 165 boxes of oranges, 
2,496 5-pound bags of oranges, 25 boxes of grapefruit, and 75 


boxes of tangerines at various agreed unit prices, or a total for 
the lot of $1,011.30 f.o.b. Florida; 


(2) On or about December 10, 1951, 500 8-pound bags of 
grapefruit, 80 boxes of tangerines, 1,504 5-pound bags of oranges, 
and 206 boxes of oranges at various agreed unit prices, or a total 
for the lot of $969.20 f.0.b. Florida; 


(3) On or about December 10, 1951, 200 boxes of oranges, 
2,000 5-pound bags of oranges, and 100 boxes of tangerines at 
various unit prices, or a total for the lot of $949.70 f.o.b. Florida; 


(4) On or about December 10, 1951, 322 boxes of oranges, 
1,008 5-pound bags of oranges, and 100 boxes of tangerines at var- 
ious agreed unit prices, or a total for the lot of $1,073.92 f.o.b. 
Florida; 


(5) Onor about December 18, 1951, 300 boxes of oranges, 100 
20-pound bags of oranges, and 150 boxes of tangerines at various 
unit prices, or a total price for the lot of $952.75 f.o.b. Florida. 


(j) From W. C. Champion Co., Orlando, Florida, through Hub 
City Brokerage Co., the following three truckloads of citrus fruit 
for the total sum of $2,479.50, no part of which has been paid: 
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(1) On or about December 14, 1951, 190 boxes of oranges at 
various agreed unit prices, 100 (14 box) bags at $.60 per bag, and 
2,000 5-pound bags at $.17 per bag, making a total of $836.50 f.o.b. 
Florida. Respondent sent his personal check for $836.50 in pay- 
ment. When the check was deposited for collection it was returned 
unpaid because of insufficient funds; 

(2) On or about December 18, 1951, 190 boxes of oranges at 
various agreed unit prices, 100 (14 box) bags at $.60 each, and 
25 boxes of grapefruit at $2 each, making a total of $545.80 f.o.b. 
Florida, plus truck charges of $185.40 paid by W. C. Champion 
Co., or a total of $731.20. Respondent sent in payment his personal 
eheck for $731.20, which was deposited for collection but returned 
unpaid because of insufficient funds; 

(3) On or about January 17, 1952, 105 boxes of oranges at 
various agreed unit prices, 1,760 5-pound bags of oranges at $.18 
each, 15 boxes of grapefruit at $5.50 each, 25 boxes of grapefruit 
at $3 each, and 100 boxes of tangerines at $1.75, making a total 
price of $911.80 f.o.b. Florida. 

5. By letters dated April 1 and May 12, 1952, respondent was 
notified of the violations and afforded an opportunity to demon- 
strate or achieve compliance with the provisions of the act. No 
reply has been received to either of these letters. 


CONCLUSIONS 
Respondent’s failure to pay for shipments of perishable agri- 
cultural commodities as set forth in the Findings of Fact consti- 
tutes repeated and flagrant violations of section 2 of the act for 
which his license should be revoked and the facts published. 


ORDER 


Effective ten days after this date, the respondent’s license is 
revoked and the facts as set forth herein shall be published. 
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(No. 3260) 


VALE MAYES & COMPANY v. JOHN HEATON. PACA Doc. No. 5616. 
Decided September 9, 1952. 


Evidence — Failure to Establish Breach of Contract — Failure 
to Pay Purchase Price 


Where complainant alleged that it sold and delivered a carload of tomatoes 
to respondent who failed to pay the purchase price and admitted the 
purchase but alleged that complainant breached the contract, held, that 
since respondent submitted no evidence to support his position and the 
evidence of record shows that complainant complied with the terms of 
the contract, complainant should be awarded reparation in the amount 


of the purchase price. 

Mr. Sid L. Hardin, of Edinburg, Texas, for complainant. Mr. Frank P. Han- 
agan, of Benton, Illinois, for respondent. Mr. EL. D. Mulville, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed August 7, 1951. Complainant seeks to 
recover $1,332, the alleged purchase price of a carload of tomatoes 
sold to respondent on or about June 22, 1951. A copy of the report 
of investigation made by the Regulatory Division, Fruit and Veg- 
etable Branch, was served upon complainant on September 7, 
1951. On the same day a copy of the formal complaint and a copy 
of the report of investigation were served upon respondent. 

In an answer filed September 27, 1951, respondent admitted the 
contract of sale alleged by complainant. Respondent denied, how- 
ever, that the terms and conditions of the contract were performed 
by complainant, that he accepted the tomatoes in compliance with 
the contract, or that the sum of $1,332 is due and owing to com- 
plainant. 

Although the amount involved in this proceeding exceeded 
$500, neither party requested an oral hearing. Therefore, the 
shortened method of procedure was followed in accordance with 
section 47.20 of the rules of practice (7 CFR 47.20). Complainant 
filed an opening statement on December 3, 1951, consisting of two 
affidavits. A copy of this opening statement was served upon re- 
spondent’s attorney on December 8, 1951. In an accompanying let- 
ter, respondent was given 20 days from the receipt thereof within 
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which to file an answering statement. No reply has been received 
from respondent or his attorney. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Vale Mayes, 
Ralph Dunavant, W. W. White, and W. H. Utz, doing business as 
Vale Mayes & Company, whose post office address is Box 968, Ed- 
inburg, Texas. 

2. Respondent is an individual, John Heaton, whose address 
is 304 South Logan Street, West Frankfort, Illinois. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 

3. On or about June 22, 1951, in the course of interstate com- 
merce, the parties contracted for the sale by complainant to re- 
spondent of one carload of U.S. No. 1 grade tomatoes, size 6 x 6 
and larger, in 60 pound wire-bound crates, at $3.60 per crate, f.o.b. 
Henderson, Texas. It was provided further that the carload was to 
be shipped to respondent at West Frankfort over the Missouri 
Pac. Lines and CB&Q R.R. Co., with initial icing at the first icing 
station and one reicing enroute at St. Louis, Missouri. 


4. On June 238, 1951, complainant shipped from Henderson, 
Texas, to respondent at West Frankfort, Illinois, car ART 22323 
containing 370 crates of tomatoes of the kind, grade, and size spec- 
ified in the contract. The routing and icing provisions of the con- 
tract were followed. 

5. Prior to shipment, a federal-state inspection was made of 
the tomatoes in car ART 22323. The inspection certificate reads: 

“Quality and condition: Stock mature green, firm, smooth to 
fairly smooth, well to fairly well formed; no decay; grade de- 
fects within tolerance. 

“Grade: U.S. No. 1.” 


6. Car ART 22323 arrived at West Frankfort at 10:00 a.m. 
on June 28, 1951. Respondent accepted the tomatoes in compliance 
with the contract. 

7. The purchase price of the tomatoes is $1,332. Respondent 
has failed and refused to pay complainant this amount, or any 
part thereof. 

8. Formal complaint was filed August 7, 1951, which was 
within nine months after the cause of action accrued. 





ved 


es, 


d- 


VALE MAYES & CO. v. HEATON 798 
Cite as 11 A.D. 791 


CONCLUSIONS 


There is no dispute in this proceeding with respect to the terms 
of the contract. Respondent admitted in his answer that the for- 
mal complaint set forth correctly the terms agreed upon. That 
these were the terms is further substantiated by the affidavit of 
John A. Kimbriel, complainant’s assistant sales manager, who sold 
the carload of tomatoes to respondent. 

Respondent denied in his answer that complainant performed 
the terms and conditions of the contract and denied that respond- 
ent accepted the tomatoes in compliance with the contract. But 
respondent failed to show that complainant breached the contract 
in any respect. Although respondent was given the opportunity to 
file an answering statement in support of his answer, he did not 
do so. 

Attached to the formal complaint are the shipping point in- 
spection certificate, which certified that the tomatoes in car ART 
22323 were U.S. No. 1 grade, and the bill of lading, which shows 
that complainant ordered the routing and icing agreed upon in 
the contract. The report of investigation contains a letter from 
the CB&Q R.R. Co. stating that the carload of tomatoes arrived 
at West Frankfort at 10:00 a.m. on June 28, 1951; that respond- 
ent began unloading on June 29 and finished the following day; 
and that respondent took no exception to the load. It is stated in 
the affidavits of John A. Kimbriel and Vale Mayes, general man- 
ager of complainant, that no complaint concerning the carload of 
tomatoes was received from respondent. They further stated that 
during July 1951, repeated demands were made upon respondent 
for payment and that, although respondent in each instance prom- 
ised to pay, he failed to do so. 

It is concluded that complainant shipped to respondent toma- 
toes meeting contract specifications and in the manner agreed 
upon; that respondent accepted the tomatoes in compliance with 
the contract; and that respondent has failed to pay the agreed 
purchase price of $1,332. 

Respondent’s failure to pay the purchase price is in violation 
of section 2 of the act. Reparation should be awarded complainant 
in the amount of $1,332, with interest, and the facts should be 


published. 


ORDER 


Within 30 days from the date of this decision respondent shall 
pay complainant, as reparation, $1,332, with interest thereon at 
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the rate of 5 percent per annum from July 1, 1951, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 3261) 


P. L. ECHOLS v. SAM PETRO TOMATO Co. PACA Doc. No. 5803. 
Decided September 10, 1952. 


Failure to Pay Balance of Purchase Price — Default 


Where it is alleged that complainant sold to respondent a truckload of mixed 
vegetables, that the latter accepted the vegetables but has failed to pay 
the full balance of the purchase price therefor, and where respondent 
failed to file an answer, held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and that 
its failure to pay the balance of the purchase price is a violation of section 
2 of the act for which reparation should be awarded to complainant. 


Mr. John H. Carter, of Anna, Illinois, for complainant. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed September 5, 1951, and formal com- 
plaint was filed April 18, 1952. Complainant seeks an award of 
reparation in the amount of $197.45, the balance of the alleged 
purchase price of a load of mixed vegetables sold to respondent 
July 26, 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant’s attorney July 25, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
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plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, P. L. Echols, is an individual, whose address 
is Anna, Illinois. 

2. Respondent, Sam Petro, is an individual, trading as Sam 
Petro Tomato Co., whose address is 611 Prairie Street, Houston, 
Texas. At the time of this transaction, respondent was licensed 
under the act. 

3. In the course of interstate commerce, and by oral contract, 
complainant on July 26, 1951 sold to respondent the mixed vege- 
tables as hereinafter set forth: 









205 bu. baskets peppers at $1.50 $307.50 
87 hampers Crowder peas at 1.35 49.95 
82 hampers peppers at 1.25 40.00 


4 


$397.45 


4. The respondent inspected and accepted the vegetables at 
Crystal Springs, Mississippi and transported them from that point 
in his truck, in interstate commerce, to Houston, Texas. 


5. The respondent, at the time of purchase, tendered to com- 
plainant a check drawn on the South Main State Bank of Houston, 
Texas in the amount of $397.45 in payment for the vegetables. 
The check was not honored by the bank on which drawn because 
of insufficient funds to respondent’s credit. Subsequently, respond- 
ent paid to complainant $200.00, but has failed to pay the balance 
of the agreed purchase price amounting to $197.45. 


6. Informal complaint was filed September 5, 1951, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay the balance due and owing to com- 
plainant for the truckload of mixed vegetables is a violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $197.45, with interest, and the facts should be 
published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $197.45, with interest thereon 
at the rate of 5 percent per annum from August 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3262) 


PAINTER PRODUCE EXCHANGE CORPORATION v. SHELBY COUNTY 
FRUIT & VEGETABLE EXCHANGE. PACA Doc. No. 5808. Decided 
September 10, 1952. 


Failure to Pay Balance of Purchase Price — Default 


Where it is alleged that complainant sold to respondent a shipment of sweet 
potatoes, that the latter accepted the produce but has paid only a portion 
of the purchase price, and where respondent failed to file an answer, 
held, that respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and its failure to pay the full pur- 
chase price is in violation of section 2 of the act for which reparation 
should be awarded to complainant. 


Painter Produce Exchange Corp., of Painter, Virginia, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 12, 1952, and formal com- 
plaint was filed July 14, 1952. Complainant seeks an award of 
reparation in the amount of $494.50, the alleged unpaid balance 
of the purchase price of 500 bushels of sweet potatoes, sold and 
delivered to the respondent during October 1951. 

A copy of the report of investigation, made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on July 22, 1952. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
July 24, 1952. 

Enclosed with the complaint and report of investigation was 
a letter, notifying respondent that an answer to the complaint 
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should be filed within 20 days after such service and that, in ac- 
cordance with section 47.8(c) of the rules of practice, failure to 
file an answer would constitute an admission of the facts alleged 
in the complaint. Respondent has not filed an answer. The issu- 
ance of an order is, therefore, authorized without further pro- 


ceedings. 


FINDINGS OF FACT 


1. Complainant, Painter Produce Exchange Corporation, is a 
corporation whose address is Painter, Virginia. 


2. Respondent is an individual, Sam Barone, doing business 
as Shelby County Fruit & Vegetable Exchange, whose address is 
366 Washington Street, Memphis, Tennessee. At the time of the 
transaction involved herein, respondent was licensed under the act. 


3. On or about October 31, 1951, in the course of interstate 
commerce, complainant sold to respondent 500 bushels of sweet 
potatoes at $2.25 per bushel, f.o.b. shipping point, plus freight 
advanced to driver of $60, making a total of $1185. 


4. Complainant shipped on the date of purchase 500 bushels 
of sweet potatoes of the kind, quality, grade and size called for 
by the contract of purchase and sale. The sweet potatoes were 
shipped from loading point in the State of Virginia, in interstate 
commerce, to respondent at Memphis, Tennessee, in a truck owned 
by respondent. Upon arrival of the truck at destination, respond- 
ent accepted the sweet potatoes in compliance with the contract, 
but has since failed and neglected to pay complainant the full 
purchase price. 


5. Respondent paid $690.50 on account on December 29, 1951, 
leaving a balance due and owing to complainant of $494.50. 


6. Informal complaint was filed March 12, 1952, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c)). 

The failure of respondent to pay promptly the full amount of 
the contract price for the lot of sweet potatoes purchased from 
complainant is in violation of section 2 of the act. Complainant 
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should be awarded reparation in the amount of $494.50, plus in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $494.50, with interest thereon 
at the rate of 5 percent per annum from November 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3263) 


DE BONA AND BIBB v. B & L PRoDUCE COMPANY. PACA Doc. No. 
5806. Decided September 17, 1952. 


Failure to Pay Balance of Purchase Prices — Failure 
to Pay Agreed Price for Baskets Furnished in Con- 
nection with Transaction — Default 


Where it is alleged that complainant sold to respondent six shipments of spin- 
ach delivered in February and March 1951, that complainant furnished 
it baskets in connection with the transactions, to be paid for at 25c each 
or returned, that it accepted the spinach but failed to pay the full pur- 
chase prices therefor and failed to pay for 531 baskets which were not 
returned, and where it failed to file an answer, it is held, that its failure 
to file an answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, that its failure to pay the full pur- 
chase prices for the spinach and its failure to pay for the baskets which 
were not returned to complainant is a violation of section 2 of the act for 
which reparation should be awarded complainant. 


Mr. Jeremiah Ingels Rhodes, of Eagle Pass, Texas, for complainant. Mies 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed November 13, 1951. Formal com- 
plaint was filed May 29, 1952. Complainant seeks an award of rep- 
aration for the alleged unpaid portion of the purchase prices of 
three truckloads and three carloads of cut-leaf spinach sold and 
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delivered to respondent during February and March, 1951. Com- 
plainant also seeks to recover the value of baskets furnished re- 
spondent in connection with the transaction. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on June 21, 1952. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent August 
5, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Robert E. Bibb 
and Pasquale De Bona, doing business as De Bona and Bibb, whose 
post office address is Box 760, Eagle Pass, Texas. 


2. Respondent is a partnership composed of Hiram Murphy 
Beeson and Mildred Ardell Venters, doing business as B & L Prod- 
uce Company, whose address is 2012 Cadiz Street, Dallas, Texas. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 

3. In the course of interstate commerce and by oral contract, 
complainant sold to respondent the following six lots of cut-leaf 
spinach on the dates and terms indicated: 


Date Shipment Quantity Unit Price Total Price 
Feb. 9, 1951 Car PFE 42217 864 bu. $1.25 f.o.b. $1,080.00 
Feb. 17, 1951 Truck ND 9810 434 bu. 1.75 f.o.b. 759.50 
Feb. 18, 1951 Truck 3H3-327 Ala. 420 bu. 1.75 f.o.b. 735.00 
Feb. 19, 1951 Truck ND 9810 434 bu. 1.75 f.0.b. 759.50 
Feb. 20, 1951 Car PFE 62005 864 bu. 1.75 f.o.b. 1,512.00 
Mar. 1, 1951 Car PFE 2314 859 bu. 2.00 f.o.b. 1,718.00 


Furnished by complainant 531 baskets  .25 132.75 





Total 





$6,696.75 


4. Inconnection with the above contracts of purchase and sale, 
complainant supplied respondent during the period February 7 
to 21, 1951, with 4,228 bushel baskets at 25¢ each, or a total value 
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of $1,057.00, with the understanding that returned baskets would 
be credited at invoice. 


5. Six lots of cut-leaf spinach meeting contract requirements 
were delivered to and accepted by the respondent at Eagle Pass, 
Texas, without complaint. Respondent sold portions of the spinach 
in Oklahoma, Louisiana and Texas. 


6. Four thousand two hundred and twenty eight bushel baskets 
were shipped to and received by the respondent; 3,697 baskets 
were returned by respondent to the complainant, leaving 531 bas- 
kets to be paid for at invoice price, or $132.75. 


7. The total purchase price of the six lots of spinach, plus the 
price of the 531 baskets, is $6,696.75. Respondent has paid only 
$3,550 of the aforementioned amount, leaving a balance due of 
$3,146.75. 


8. Informal complaint was filed November 13, 1951, which was 
within nine months after the various causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

The report of investigation shows that an investigator of the 
Regulatory Division discussed the complaint with respondent. At 
that time, respondent acknowledged his indebtedness to the com- 
plainant, stated that he was unable to pay promptly because of 
financial difficulties, and agreed to retirement of his obligation on 
an installment basis. However, he has failed to pay the balance 
due. Complainant should be awarded reparation in the amount of 
$3,146.75, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,146.75, with interest thereon 
at the rate of 5 percent per annum from April 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3264) 


GOLDMAN F oops, INc. v. ED MoorE. PACA Doc. No. 5810. Decided 
September 17, 1952. 


Failure to Accept and Pay for Commodity Purchased — 
Damages — Default 


Where it is alleged that complainant sold to respondent a lot of frozen cher- 
ries to be delivered to a cold storage company in respondent’s city, and 
payment to be made by him prior to withdrawal of the cherries from the 
cold storage, that complainant delivered cherries in accordance with the 
contract, that respondent failed to withdraw the cherries, or any of them, 
from cold storage and failed and refused to pay the agreed purchase 
price for the fruit, and where respondent failed to file an answer, it is 
held, that respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint, that his failure to accept and pay 
for the cherries purchased by him is a violation of section 2 of the act, 
and that complainant should be awarded reparation in the amount of the 
damage sustained upon a prompt and proper resale of the fruit by com- 
plainant. 

Goldman Foods, Inc., of Sturgeon Bay, Wisconsin, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed October 4, 1951 and formal com- 
plaint was filed April 17, 1952. Complainant seeks reparation for 
the loss resulting from respondent’s failure to accept and pay for 
frozen cherries which respondent contracted to purchase from 
complainant on August 17, 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on June 5, 1952. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on 
June 4, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and would be deemed a waiver of oral hearing. Respondent has not 
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filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Goldman Foods, Inc., is a corporation whose 
address is Sturgeon Bay, Wisconsin. 


2. Respondent is an individual, Ed Moore, whose address is 
7947 Kimbark, Chicago, Illinois. Respondent was not licensed un- 
der the act at the time of this transaction, but was subject to li- 
cense. Subsequent to the filing of an application and payment of 
the required fee, plus accrued arrearage, respondent was issued 
license No. 186624 on October 30, 1951. 


3. On or about August 17, 1951, in the course of interstate 
commerce, complainant contracted to sell and respondent to pur- 
chase, 1000 30-lb. tins of Frozen Montmorency Red Tart pitted 
cherries, at 1314¢ per lb. delivered at Booth Cold Storage, Chi- 
cago, Illinois. Shipment was to be made by complainant as soon 
as possible and payment was to be made by respondent prior to 
withdrawal of.the cherries from storage. The first month’s storage 


was to be paid by complainant. Thereafter storage charges were 
to be paid by respondent. 

4. The contract was negotiated by Joseph L. Rostker Com- 
pany, a broker located at Chicago, Illinois, who issued a sales 
memorandum dated August 17, 1951, which set out the terms of 
the contract. 


5. Pursuant tothe contract, complainant shipped on August 17, 
1951, 200 tins and on August 18, 1951, 800 tins of cherries, in 
interstate commerce, from Sturgeon Bay, Wisconsin to the Booth 
Cold Storage, Chicago, Illinois, The cherries delivered met all re- 
quirements of the contract. 


6. Respondent failed, neglected and refused to remove the 
cherries, or any of them, from storage and refused to pay for the 
cherries. After due notice to respondent, they were resold by com- 
plainant at 1114¢ per lb., the best price obtainable, resulting in a 
loss to complainant of $600, plus $271 storage charges for which 
respondent is liable, or a total of $871. Thereafter, on June 24, 
1952, respondent paid complainant $500 of this loss, but failed to 
pay the balance of $371. 


7. Formal complaint was filed April 17, 1952, which was with- 
in nine months from the date on which the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

The record discloses that on June 19, 1952, and subsequent to 
service of a copy of the formal complaint on respondent, the par- 
ties agreed on a compromise settlement whereby respondent was 
to pay and complainant to accept $700 in full settlement of the 
complaint, such payment to be completed by July 7, 1952. Re 
spondent paid complainant $500 on June 24, 1952, but has failed 
to pay the balance. Respondent’s failure to pay the agreed pur- 
chase price for the cherries is a violation of section 2 of the act. 
The failure of the respondent to complete the compromise settle- 
ment as agreed warrants the issuance of an award of reparation 
to complainant in the amount of $371, representing the unpaid 
balance of the loss sustained on a resale of the cherries. The facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent Ed 
Moore shall pay to complainant Goldman Foods, Inc., as repara- 
tion, $371, with interest thereon at the rate of 5 percent per an- 
num from September 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3265) 


PACA Doc. No. 5785. Decided September 17, 1952. 


Dismissal — Settlement between Parties 


Where complainant’s attorney advised the Department that complainant and 
respondent had settled the controversy amicably between themselves and 
that complainant desired to withdraw the complaint against respondent 
the complaint is, accordingly, dismissed. 


Mr. Fred Stua, of Cleveland, Ohio, for complainant. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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DISMISSAL ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on July 4, 1952, complainant alleges 
failure on the part of respondent to pay the purchase price for 
11,360 pounds of bananas sold and delivered to respondent in De- 
cember 1950. Respondent failed to file an answer to the complaint 
and the issuance of an order was authorized without further pro- 
ceedings on the basis of such default. 

Before an order was issued, however, the Department was noti- 
fied by letter from complainant’s attorney, received on September 
9, 1952, that complainant and respondent have settled the contro- 
versy amicably between themselves and that complainant wishes 
to withdraw the complaint against respondent. Accordingly, the 
complaint should be and is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3266) 


PACA Doc. No. 5729. Decided September 19, 1952. 


Dismissal — Settlement between Parties 


Where complainant notified the Department that it has received a check from 
respondent in full settlement of complainant’s claim for the purchase 
prices of two carloads of tomatoes and that the check was being accepted 
subject to collection, and where no further word was received from com- 
plainant, the complaint is dismissed. | 

Mr. David Siskind, of New York, New York, and Messrs. Van Dyke & Shaw, 
of Stockton, California, for complainant. Respondent pro se. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed January 24, 1952, complainant sought 
to recover the agreed purchase prices of two carloads of tomatoes 
allegedly sold to respondent during October 1951. A copy of the 
formal complaint and a copy of the Department’s report of inves- 
tigation were served by registered mail upon respondent on April 
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4, 1952. A copy of the investigation report was served upon com- 
plainant by registered mail on April 7, 1952. 

Respondent filed an answer on April 23, 1952, alleging that com- 
plainant had failed to deliver the kind and quality of tomatoes 
specified in the contract of sale between the parties. Respondent 
requested an oral hearing. A hearing was scheduled to be held in 
the matter at * * *, Pennsylvania, on August 12, 1952. 

By telephone on August 11, 1952, and by letter dated the same 
day, complainant’s attorney advised the presiding officer that com- 
plainant had received respondent’s check in full settlement of the 
matter. Counsel stated in his letter that respondent’s check was 
being accepted subject to collection. No further word has been re- 
ceived from complainant. Accordingly, the complaint should be, 
and is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3267) 


GARIBALDI & CUNEO v. ERNEST E. FADLER COMPANY. PACA Doc. 
No. 5406. Decided September 23, 1952. 


Failure to Pay Purchase Price — Defenses without Merit — 
Evidence — Terms of F.O.B. Only 


Where complainant alleged that it sold and delivered a carload of Mexican 
tomatoes to respondent on an f.o.b. acceptance final basis, and that to- 
matoes meeting contract requirements were delivered to and accepted 
by respondent, but that only a part of the purchase price has been paid, 
and respondent defended on the grounds that (1) the claim was barred 
because an adequate complaint was not filed within the time allowed by 
the act, (2) there was a failure of proof on the part of complainant, it 
having alleged a written contract in the complaint and offered proof 
only of an oral contract, (3) there was no privity of contract between 
the parties, (4) the terms of sale were f.o.b. only, (5) the tomatoes did 
not meet the grade requirements on contract, (6) the tomatoes were not 
in suitable shipping condition, and (7) the shipment was not promptly 
diverted to respondent, held, that respondent’s motions covering the first 
two defenses should be overruled, since the evidence discloses that the 
terms of sale were f.o.b. only; respondent’s other contentions are without 
merit; and reparation, with interest, should be awarded complainant in 
the amount of the full purchase price. 


Statute of Limitations — Time for Filing Complaint 
under Act 


An “informal” as distinguished from a “formal” complaint filed within the 
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period of nine months after the cause of action accrued meets the re- 
quirements of section 6a of the act. 


Practice and Pleading — Variance between Allegations 
and Evidence 


Where complainant alleged a written contract and offered evidence of an 
oral contract, variance held not fatal herein. 


Administrative Law — Pleading and Evidence 


Since neither technical rules of pleading nor technical rules of evidence are 
applicable under the act, the variance between the pleading and proof 
offered by respondent held to be not fatal. 


Contract of Purchase and Sale — Distinction between Written 
Evidence of Oral Contract 


There is a distinction between written contracts and written evidence of an 
oral contract. 


Inapplicability of Missouri Statute of Frauds under Act 
The Missouri Statute of Frauds is not applicable to invalidate proceedings 
under the act. ’ 
Principal and Agent — Undisclosed Principal as Real Party 


An undisclosed principal may be the real party in interest and duly entitled 
to bring the proceeding in his own name. 

Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Warren S. Ear- 
hart, of Kansas City, Missouri, for respondent. Mr. George R. Spring- 
borg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on July 13, 1948. In the for- 
mal complaint filed June 14, 1950, it is alleged that on May 9, 1948, 
in the course of interstate commerce, complainant by contract in 
writing sold to respondent a carload of Asi brand tomatoes grad- 
ing U.S. No. 1, consisting of 12 lugs of size 6x6, 73 lugs of size 
6x7, and 435 lugs of size 7x7, the shipment having originated at 
Bamoa, Sinaloa, Mexico, on May 1, 1948, having crossed the Mexi- 
can border on May 3, 1948, and its final destination according to 
the contract being Chicago, Illinois, at a price of $3.25 for the 
6x7’s and larger and $2.75 for the 7x7’s, plus 5 cents per lug cross- 
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ing charges, plus duty. It is further alleged that the terms were 
f.o.b. shipping point acceptance final; that the contract was nego- 
tiated by D. O. Williams & Co., a broker located at St. Louis, Mis- 
souri, who acted as agent for both complainant and respondent; 
and that the shipment was diverted to D. O. Williams & Co., who 
released it to respondent, who in turn diverted it from Chicago, 
Illinois, to Kansas City, Missouri. It is further alleged that re- 
spondent subsequently paid complainant $431.92 as the undis- 
puted amount due, and that $1,438.82, the balance of the selling 
price, is still due and owing from respondent to complainant. 

A copy of the Report of Investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch was served by regis- 
tered mail on complainant on August 4, 1950. A copy of the formal 
complaint and a copy of the Report of Investigation were served 
by registered mail on respondent on the same date. 

Respondent filed an answer alleging, among other things, that 
the claim was barred, no adequate complaint as required by sec- 
tion 6 of the act having been filed within the time prescribed, and 
that there was no privity of contract between complainant and 
respondent, complainant’s sale having been to D. O. Williams & 
Co. Without waiving or abandoning other defenses, respondent 
then alleges that on May 9, 1948, by oral contract, respondent pur- 
chased from D. O. Williams & Co., a dealer licensed under the act, 
a car containing 520 lugs of Mexican tomatoes, represented by the 
seller as Asi brand, grading U. S. No. 1, and then rolling en route 
from Nogales, Arizona, to Chicago, Illinois, under standard re- 
frigeration, for $3.25 per lug for size 6x7 and larger, and $2.75 per 
lug for size 7x7, plus duty and crossing charges. Respondent fur- 
ther alleges that the terms of sale were f.o.b. Respondent then 
alleges that D. O. Williams & Co. breached the terms of the sale 
in that the tomatoes did not grade U. S. No. 1 at the time of sale, 
that they were not in suitable shipping condition, that they were 
not rolling or under standard refrigeration, and that they were not 
promptly diverted to respondent at Chicago. Believing the car to 
be under standard refrigeration, respondent alleges that it divert- 
ed the tomatoes from Chicago, Illinois, to Kansas City, Missouri, 
where their resale by the H. Baum Produce Co., because of their 
abnormal deterioration, produced a net amount of $431.92, which 
sum respondent paid to D. O. Williams & Co. as the undisputed 
amount due. 

An oral hearing was held at Kansas City, Missouri, on August 
15, 1951. Complainant was represented at the hearing by its au- 
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thorized representative, and its testimony consists of the deposi- 
tions of two witnesses, Frank Trankina, who was in charge of 
complainant’s tomato department at the time of the transaction 
involved, and D. O. Williams, president of D. O. Williams & Co. 
Respondent was represented by counsel and introduced the oral 
testimony of Frank L. Kenworthy, respondent’s vice president and 
in charge of its sales at the time of the transaction involved. Both 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Garibaldi & Cuneo, is a corporation whose 
post office address is 45 South Water Market, Chicago, Illinois. 


2. Respondent, Ernest E. Fadler Company, is a corporation 
whose post office address is 311 Produce Exchange Building, Kan- 
sas City, Missouri. At the time of the transaction complained of 
herein, respondent was licensed under the act. 


8. On the afternoon of May 9, 1948, in the course of interstate 
commerce, and by oral contract, complainant, through its agent, 
D. O. Williams: & Co., a broker located at St. Louis, Missouri, 
sold to respondent 520 lugs of Asi brand Mexican tomatoes con- 
tained in car PFE 33235, represented by such broker to have 
been inspected at Nogales, Sonora, Mexico, on May 3, 1948, the 
date the car crossed the Mexican border, and to have graded U. S. 
No. 1 at that point, at the agreed price of $3.25 per lug for 12 
lugs of size 6x6 and 73 lugs of size 6x7, and $2.75 per lug for 435 
lugs of size 7x7, plus duty and 5 cents per lug crossing, or a total 
of $1,870.74, f.o.b. Nogales shipping point. The broker further 
represented that the car was then rolling billed to complainant 
at Chicago, Illinois, and agreed that it would be diverted under 
standard refrigeration to respondent at the Chicago Produce Ter- 
minal, Chicago, Illinois. No representation was made that the to- 
matoes were straight pack. The representations made to respond- 
ent by the broker were in accordance with information and in- 
structions given the broker by complainant. 


4. Car PFE 33235, containing 12 lugs of size 6x6, 73 lugs of 
size 6x7, and 435 lugs of size 7x7 Asi brand Mexican tomatoes, 
was shipped from Bamoa, Sinaloa, Mexico, on May 1, 1948, and 
crossed the Mexican border at Nogales, Sonora, Mexico, on May 
8, 1948, where it was given a restricted inspection by a Federal 
inspector and certified as grade U.S. No. 1. The car was iced in 
Mexico, moved under standard ventilation to Tucson, and ordered 
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iced to capacity at Tucson; and was billed standard refrigeration 
to and including Kansas City, Missouri, and diagonal vents be- 
yond regardless of temperature. The shipment was diverted to 
complainant at Chicago, Illinois, on May 7, 1948, and arrived at 
the Chicago Produce Terminal, Chicago, Illinois, at 7 a.m. on Sun- 
day, May 9, 1948. 


5. At 2:05 p.m. on May 9, 1948, complainant turned the car 
over to D. O. Williams & Co. At 9:10 a.m. on May 10, 1948, D. O. 
Williams & Co. by telephone ordered the Pacific Fruit Express 
Company to turn the car over to respondent, and on the same 
morning D. O. Williams & Co. notified respondent by telephone 
of the car’s arrival at Chicago. At 11:45 a.m. on May 10, 1948, the 
Pacific Fruit Express Company ordered the Chicago Produce Ter- 
minal Agency to turn the car over to respondent. 


6. On May 9, 1948, at 3:50 p.m., complainant sent the follow- 
ing telegram to respondent: 


“PER PHONE CONVERSATION DIVERTED YOU ROLL- 
ING PFE 33235 BOUGHT BY YOUR REPRESENTATIVE 
DO WILLIAMS CAR OF ASI BRAND TOMATOES CROSS- 
ED THE THIRD US ONE MANIFEST 12-66 73-67 435-77 
PRICE 3.25 67 LARGER 2.75 77 PLUS 5 CENTS CROSS- 
ING PLUS DUTIES TERMS FOB SHIPPING POINT AC- 
CEPTED SHIPPING POINT FINAL” 


7. At respondent’s request, Gridley, Maxon & Co., produce 
commission merchants at Chicago, Illinois, had the Standard In- 
spection Service, Inc. make an inspection of the car on the morn- 
ing of May 11, 1948, and the certificate of this inspection con- 
tained the following: 


“Mex Tomatoes, Asi B. Stock of mostly fairly good quality. 
Good tight straight wrapped packs. 7x7 and larger sizes. Well 
and fairly well sized and formed. Few irregular sized. Good 
to fair body. 3% green, 30% breaks and turns, 57% firm 
ripe, 8% soft ripe, 2% decay. Few light to an occasional 
heavy body and shoulder scars. 4% misshapen, 4% ribby and 
6% puffy. Pink to full, 30% ripening with yellowish bodies. 
Few ripening a mottled color. Some weak and rubbery. Few 
dull and immature appearing. 0 to 5% weak shriveled condi- 
tion in all stages of ripeness.” 


The certificate also disclosed that the car then had diagonal 
vents. 
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8. At 3:32 p.m. on May 18, 1948, through the Pacific Fruit 
Express Company, respondent diverted the car to itself at St. 
Louis, and later to itself at Kansas City, Missouri. The car ar- 
rived at Kansas City, Missouri, at 6:15 a.m. on May 15, 1948, and 
a limited Federal inspection of the tomatoes at 11:00 a.m. on that 
date established the following condition and grade: 


“Condition: In most lugs from 3 to 6%, in many lugs none, 
average 3% decay. Decay is Macrosporium Rot in early stages. 
Average approximately 10% turning, 60% ripe and firm and 
25% ripe and soft. 

“Grade: Now fails to grade U. S. No. 1 only account soft in 
excess of tolerance.” 


9. Respondent’s first protest concerning the car, presented in 
a telegram sent to D. O. Williams on May 17, 1948, was worded 


as follows: 


“WE SELLING FOR WHOM MAY CONCERN PFE 33235. 
CAR WAS NOT UNDER STANDARD REFRIGERATION 
NOT STRAIGHT PACK BUT WAS DIAGONAL PACK 
SEVEN SEVENS FURTHER WAS NOT RELEASED UN- 
TIL PEEM TENTH. BE GOVERNED ACCORDINGLY” 


10. Respondent turned the car over to the H. Baum Produce 
Co. for sale, lading was broken at 4:00 a.m. on May 18, 1948, and 
unloading was completed that same morning. The gross selling 
price of the tomatoes was $1,233.75, from which freight charges 
of $793.83 and inspection charges of $8.00 were deducted, result- 
ing in a net sales price of $431.92. 


11. By check dated June 1, 1948, respondent paid to D. O. Wil- 
liams & Co. $431.92 as the undisputed amount due for the toma- 


toes. 


12. An informal complaint was filed on July 13, 1948, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


A preliminary matter to be disposed of is respondent’s motion 
for judgment after the close of complainant’s evidence on the 
grounds, among others, (1) that the claim for reparation was 
barred, no adequate complaint having been filed within the time 
allowed by the act, and (2) that there was a failure of proof on 
the part of complainant, it having alleged a written contract in 
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the complaint and then only offered proof, over respondent’s ob- 
jection, of an oral contract. 


The rule that the filing of an “informal” as distinguished from 
a “formal” complaint within the period of nine months after the 
cause of action accrued meets the requirements of section 6(a) of 
the act (7 U.S.C. 499f (a)) is so well settled as to require no 
citation of authority. The informal complaint containing all ma- 
terial facts required under the Rules of Practice and facts suffi- 
cient to establish a cause of action under the act was filed within 
nine months after the cause of action accrued. The presiding of- 
ficer’s action in overruling respondent’s motion on the first ground 
was entirely proper. 


It is true that in its complaint the complainant alleged a con- 
tract in writing. It is equally true that the complainant was then 
permitted to introduce, over respondent’s objection, evidence es- 
tablishing only an oral contract of sale. The variance apparently 
was due to complainant’s mistake regarding its confirming tele- 
gram to respondent on May 9, 1948, as a written contract when 
at most it constituted evidence of a prior oral contract. A written 
contract and written evidence of an oral contract are distinguish- 
able. Cashmere Pioneer Growers v. Mathew Mercurio, 7 A.D. 1118. 
Here the variance between complainant’s pleading a contract in 
writing and its proof of an oral agreement must be regarded as 
immaterial and harmless, and not as constituting a fatal variance 
or failure of proof. Comparison of the formal complaint and ex- 
hibit 1 attached thereto with the evidence offered by the complain- 
ant clearly reveals that the same cause of action and the same 
contract were involved. Moreover, the rule is well established that 
no variance between the allegation of a pleading and the proof 
offered to sustain it shall be deemed material if the adverse party 
is not surprised or misled to his prejudice in maintaining his ac- 
tion or defense on the merits. 71 C.J.S. Pleading, Section 532; 41 
Am. Jur. Pleading, Section 370. It could hardly be argued that 
the respondent here was surprised or misled to its prejudice. Only 
if the Missouri statute of frauds would have served as a defense 
to this claim could respondent be heard to say that it was misled 
to its prejudice. The Missouri statute of frauds, however, could 
serve as no defense to this claim. Not only was there adequate 
performance to take the contract out of the operation of the stat- 
ute (see Irving Williams Co. v. Leef-Schniebolk Co., 3 A.D. 988, 
995), but it has been held that the Missouri statute of frauds is 
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not applicable to invalidate a proceeding under the act. Anony- 
mous, 10 A.D. 1107, 1112. 

In fact, the respondent, having pleaded in its answer the very 
oral contract on which complainant seeks to recover, could not 
prevent the complainant from proving and recovering thereon. 
See Alexander v. Capital Paint Co., 186 Md. 658, 111 A. 140, and 
Winn v. Taylor, (Or., 1921), 194 P. 857. It must also be pointed 
out that neither technical rules of pleading nor technical rules of 
evidence are applicable to proceedings under the act. Therefore, 
while there was a variance between the pleading and proof, it 
was not a fatal variance. Respondent’s motion for judgment on 
the second ground was not ruled on by the presiding officer al- 
though it should have been. The motion should have been and is 
hereby overruled. 

The respondent also urges that there was no privity of con- 
tract in that respondent purchased the tomatoes from D. O. Wil- 
liams & Co. and not from complainant. The evidence establishes 
that D. O. Williams & Co. was acting solely as a broker and agent 
for complainant in selling the tomatoes to respondent. (Deposi- 
tion of D. O. Williams, cross-interrogatories 20 and 21). For such 
services, D. O. Williams & Co. received only a commission of 5 
cents per lug, or a total of $26.00. Notwithstanding a conflict in 
the testimony, it is concluded that D. O. Williams & Co. negotiated 
the contract of sale as agent for complainant, and that respondent 
was so informed. Even if the contract had been made by D. O. Wil- 
liams & Co. in its own name, without any disclosure of its agency, 
complainant, as an undisclosed principal, would still be the real 
party in interest and duly entitled to bring this reparation pro- 
ceeding on the contract in its own name. The Auster Co., Et Al. v 
Watson Co., 8 A.D. 798; Anonymous, 8 A.D. 963. It follows that 
respondent’s contention regarding lack of privity between the 
parties is no defense. 


Respondent further takes the position that breaches of the con- 
tract of sale by the D. O. Williams & Co. relieved respondent from 
paying the balance of the purchase price. The only real dispute 
over the terms of the contract of sale is that according to com- 
plainant the sale was f.o.b. shipping point acceptance final, while 
according to respondent it was merely f.o.b. It must be conceded 
that complainant’s second confirming telegram to respondent con- 
tained the words, ““TERMS FOB SHIPPING POINT ACCEPTED 
SHIPPING POINT FINAL”, and that such telegram was received 
by respondent without protest. However, we look in vain for any 
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such term in D. O. Williams & Co.’s. original invoice to respond- 
ent. It similarly fails to appear in the statement of facts submit- 
ted in June of 1949 by D. O. Williams, a copy of which appears 
in the report of investigation. Under these circumstances, com- 
plainant failed to prove that the sale was f.o.b. shipping point 
acceptance final, and we conclude that it was only an f.o.b. sale. 
See Anonymous, 6 A.D. 1072. 

In an f.o.b. sale, the buyer assumes all risk of damage and de- 
lay in transit not caused by the shipper, but there arises an im- 
plied warranty that the produce is in a condition which, if it is 
handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration at the destination 
specified in the contract of sale. It is undisputed that the tomatoes 
graded U.S. No. 1 at shipping point, and that the only destination 
specified in the contract of sale was Chicago, Illinois. No Federal 
inspection was made at that point, but an inspection made by the 
Standard Inspection Company, Inc., on May 11, 1948, or two full 
days after the car’s arrival, indicated only 2% decay and that 8% 
of the tomatoes were soft ripe. Most persuasive of the fact that 
respondent did not then regard the deterioration as serious is the 
fact that it proceeded to accept the tomatoes without complaint 
and to order them diverted to Kansas City. Moreover, the limited 
Federal inspection made at Kansas City on May 15, 1948, or six 
days after the date of sale and after reshipment to Kansas City, 
contained the statement, “Now fails to grade U. S. No. 1 only 
account soft in excess of tolerance.” 

Even after that, as evidenced both by its telegram dated May 
17, 1948, and its letter dated June 6, 1948, respondent did not ob- 
ject to the condition of the tomatoes, but complained only that 
the car was not under standard refrigeration, that the pack was 
diagonal rather than straight, and that the car had not been 
promptly released at Chicago. We conclude that there was no 
breach by complainant of the warranty of suitable shipping con- 
dition. 

It cannot be denied that the car was not placed under standard 
refrigeration out of Kansas City as respondent requested, but 
instead traveled with diagonal vents after leaving that point. 
However, at the very time the request was made the tomatoes 
were on track at Chicago and the temperature at that time, ac- 
cording to respondent’s own witness, was very cool. The absence 
of standard refrigeration from Kansas City to Chicago, then, was 
hardly material, and as a matter of fact, respondent practically — 
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conceded at the oral hearing that it had not affected the tomatoes, 
Conceivably, the absence of standard refrigeration from Chicago F 
back to Kansas City could have increased the deterioration, but 
responsibility therefor was not on complainant, particularly since F 
the respondent knew or should have known from the inspection 
at Chicago how the tomatoes were billed and should have made fF 
its own request for standard refrigeration if desired. 
Nothing was said in the contract of sale about the manner in 
which the tomatoes were packed, so respondent’s objection that PF 
the pack was diagonal is without merit. We also are not impressed 
by respondent’s objection that the car was not released until the 
afternoon of the tenth, thus failing to be available for the Mon- | 
day morning market. Not only was there no representation made [ 
in the contract as to the time of arrival, but D. O. Williams & Co. [ 
made every reasonable effort to effect a prompt release of the car f 
to respondent. The sale took place on a Sunday afternoon, on Mon- | 
day morning at 9:10 a.m. a telephone diversion order was given | 
to the Pacific Fruit Express Company, on the same morning re- | 
spondent was notified by telephone that the car was in Chicago, | 
and at 11:44.a.m. the Chicago Produce Terminal Agency was or- | 
dered by the Pacific Fruit Express Company to turn the car over [| 
to respondent. It would seem that if respondent failed to secure | 
the car promptly, such failure was due mainly to respondent’s own 


lack of diligence. 

Respondent’s contention that the contract of sale was breached 
to its damage because the tomatoes failed to grade U. S. No. 1 at 
the time of sale is unsupported by the evidence. As previously 
pointed out, the contract called for tomatoes grading U.S. No. 1 
at shipping point and the tomatoes delivered did so grade. Fur- 
ther, that the car was not rolling as represented but was then on 
track in Chicago was not shown to have in any way contributed 


to respondent’s loss. 

Everything considered, there is strong reason to believe that 
respondent’s failure to pay the full purchase price did not stem 
from any breach of contract by complainant. The respondent had 
counted on a railroad strike to produce a ready market and to 
boost prices, and the strike failed to materialize as anticipated. 
Respondent therefore found itself faced with a financial loss on 
the transaction, and its subsequent handling of the tomatoes and 
its dealing with complainant would appear to have been prompted 
solely by its desire to avoid such loss. 

The price respondent agreed to pay for the tomatoes was 
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$1,870.74, and it has paid only $431.92 of that amount. Respond- 
ent therefore remains indebted to complainant for the balance of 
$1,438.82. 

Respondent’s failure to pay the full purchase price for the to- 
matoes is a violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $1,438.82, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,438.82, plus interest thereon 
at the rate of 5 percent per annum from June 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3268) 


SAM BAILIN v. L. J. DINovo. PACA Doc. 5813. Decided September 


30, 1952. 


Rejection of Commodity without Reasonable Cause — 
Reparation Based on Loss upon Resale — Default 


Where it is alleged that complainant sold to respondent a carload of U.S. No. 
1 potatoes and tendered delivery of potatoes in accordance with contract 
specifications, respondent refused to accept the potatoes when tendered, 
complainant promptly resold the car of potatoes for respondent’s ac- 
count, sustaining a loss, and where respondent failed to file an answer, 
it is held, that respondent’s failure to file an answer to the complaint 
constitutes an admission of the facts alleged therein, as provided by the 
rules of practice, and his rejection of the carload of potatoes was with- 
out reasonable cause, in violation of section 2 of the act, for which com- 
plainant should be awarded reparation in the amount of the loss sustained 
by him upon a resale of the potatoes. 


Mr. Sam Bailin, of Bakersfield, California, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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Informal complaint was filed June 23, 1952, and a formal com- 
plaint was filed July 22, 1952. Complainant seeks an award of 
reparation in the amount of $193.12, the loss allegedly sustained 
on resale of a carload of potatoes sold and delivered to respondent 
and rejected by him in June 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on August 14, 1952. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
August 9, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, Sam Bailin, whose address 


is 526 East 18th Street, Bakersfield, California. 


2. Respondent is an individual, L. J. DiNovo, whose address 
is 4000 Orange Avenue, Cleveland, Ohio. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about June 10, 1952, in the course of interstate com- 
merce, complainant sold to respondent one carload of U. S. No. 
1, size A, washed Long White potatoes, at $5.50 per cwt., f.o.b., 
“Shipper to protect if market lower.” In accordance with the lat- 
ter specification of the contract, the price was reduced to $5.35 
per cwt., a total price of $1,926, f.o.b. shipping point. 


4. The contract was negotiated by L. A. Bockstahler & Com- 
pany, a broker located at Cleveland, Ohio, who issued a Brokers 
Standard Memorandum of Sale dated June 10, 1952, which set 
out the terms of the contract. 

5. Pursuant to the contract, complainant shipped from Was- 
co, California, on June 10, 1952, in interstate commerce to re- 
spondent at Cleveland, Ohio, 360 sacks of potatoes in car SFRD 
3968. 

6. The potatoes in car SFRD 3968 were inspected at Wasco, 
California, on June 10, 1952, prior to shipment, by the Federal- 
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State of California Department of Agriculture, and were certi- 
fied as meeting all requirements of U. S. No. 1, size A, the grade 
and size specified in the contract of sale. 


7. The carload of potatoes, SFRD 3968, arrived at Cleve- 


land, Ohio, about June 18, 1952 and was rejected by respondent. 
_ The rejected shipment was promptly resold by complainant for 


respondent’s account for the net sum of $1,732.88, which is 
$193.12 less than the agreed contract price. 


8. Formal complaint was filed July 22, 1952, which was with- 
in nine months from the date on which the cause of action ac- 


crued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

The facts thus admitted are that respondent contracted to 
purchase from complainant a carload of U. S. No. 1, size A, po- 
tatoes; and that complainant tendered delivery of a carload of 
potatoes complying with the contract. The rejection of the pota- 
toes by respondent was without reasonable cause and in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion for the loss of $193.12 sustained on resale, and the facts 
should be published. 

Within 30 days from the date of this order, respondent, L. J. 
DiNovo, shall pay to complainant, Sam Bailin, as reparation, 
$193.12, with interest thereon at the rate of 5 percent per annum 
from July 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(No. 3269) 


GROWERS EXCHANGE v. NATHAN GORDON. PACA Doc. No. 5817. 
Decided September 30, 1952. 


Failure to Pay Balance of Purchase Prices — Default 


Where it is alleged that complainant sold to respondent five lots of vegetables, 
complainant delivered vegetables to respondent which conformed to con- 
tract specifications, respondent accepted the vegetables upon delivery, 
but paid only $200 on account of the purchase prices, and where respond- 
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ent failed to file an answer, it is held, that respondent’s failure to file [ 
an ansrver to the complaint constitutes an admission of the facts alleged [ 
therein and a waiver of oral hearing, as provided by the rules of prac- Ff 
tice, and its failure to pay the balance of the purchase prices is in vio- J 
lation of section 2 of the act for which reparation should be awarded [ 
complainant. 

Growers Exchange, of Norfolk, Virginia, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et segq.). 
Informal complaint was filed on April 9, 1952. Formal complaint 
was filed June 16, 1952. Complainant seeks an award of repara- 
tion in the amount of the alleged unpaid balance of the purchase 
prices of five lots of vegetables sold and delivered to respondent 
in March 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on August 20, 1952. A copy of the report of investigation and 
a copy of the formal complaint were served upon the respondent 
on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 


1. Complainant, Growers Exchange, is a partnership com- 
posed of W. R. Britton, Mrs. Helen R. Britton, W. B. Tickle, and 
Mrs. Ruth M. Smith, whose address is 14th and Louisa Streets, 
Norfolk, Virginia. 

2. Respondent is an individual, Nathan Gordon, whose address 
is 5th and Neal Streets, N. W., Washington, D. C. At the time of 
the transactions involved herein, respondent was licensed under 


the act. 
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3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following five lots of green 
vegetables on the dates and terms indicated: 


Date Commodity Unit Price Total 
March 13, 1952 193 bu. Spinach $1.45 delivered 279.85 
157 bu. Collards 1.60 251.20 

200 bu. Kale 1.85 870.00 

March 15, 1952 125 bu. Kale (off-grade) 1.60 200.00 
112 bu. Spinach 1.45 162.40 

75 bu. Collards 1.50 112.50 

150 bu. Kale 1.85 277.50 

March 17, 1952 200 bu. Kale (off-grade) 1.60 320.00 
100 bu. Collards 1.55 155.00 

100 bu. Kale 1.85 185.00 

March 19, 1952 200 bu. Kale (off-grade) 1.60 320.00 
100 bu. Collards 1.55 155.00 

100 bu. Kale 1.85 185.00 

75 bu. M. Salad 1.85 138.75 

75 bu. H.O. Salad 1.85 138.75 

March 22, 1952 200 bu. Kale (off-grade) 1.60 820.00 
100 bu. Kale 1.85 185.00 

55 bu. Spinach 1.50 82.50 

88 bu. H.O. Salad 1.75 154.00 

10 bu. Collards 1.50 15.00 

7 bu. M. Salad 1.75 12.25 


Total $4019.70 


4. Five lots of vegetables meeting the specifications of the 
foregoing contracts were shipped by motor truck from Norfolk, 
Virginia, in interstate commerce, to respondent at Washington, 
D. C. Upon arrival at destination, respondent accepted the vege- 
tables in compliance with said contracts of sale, and made no com- 
plaint with reference thereto. 

5. The total purchase price of the five lots of vegetables is 
$4,019.70, of which respondent has paid only $200.00 to complain- 
ant. 

6. Formal complaint was filed June 16, 1952, which was within 
nine months after the several causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Attached to the complaint as an exhibit is a letter addressed to 
complainant by respondent on April 25, 1952, admitting indebted- 
ness in the amount of $4,019.70 and agreeing to pay $200 each 
week, beginning April 28, 1952 and to continue such payments 
for a period of ten weeks, after which further arrangements were 
to be made with respect to the unpaid balance. Only one payment 
of $200 was made to complainant by respondent. 

Respondent’s failure to pay promptly the agreed prices for the 
five lots of vegetables is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $3,819.70, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,819.70, with interest thereon 
at the rate of 5 percent per annum from April 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3270) 


HAROLD H. KASTNER COMPANY v. M. D. LOVETTE & SON. PACA 
Doc. No. 5816. Decided September 30, 1952. 


Failure to Pay Balance of Purchase Prices for Citrus 
Fruit — Default 


Where it is alleged that complainant sold to respondent three lots of citrus 
fruit, the former delivered fruit to the latter, which conformed to con- 
tract specifications, and respondent accepted the fruit upon delivery, but 
failed to pay the purchase prices and subsequently paid only $50 on ac- 
count, and where respondent failed to file an answer, held, respondent’s 
failure to file an answer to the complaint constitutes an admission of the 
facts alleged therein and a waiver of oral hearing, as provided by the 
rules of practice, and that respondent’s failure to pay the full purchase 
prices for the fruit sold to and accepted by him is in violation of section 
2 of the act for which reparation should be awarded complainant in the 
amount of the unpaid balance of said purchase prices. 


Harold H. Kastner Co., of Sanford, Florida, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 6, 1952 and formal com- 
plaint was filed July 3, 1952. Complainant seeks an award of rep- 
aration in the amount of $1,388.15, the alleged balance of the pur- 
chase price of three lots of citrus fruit purchased by respondent 
in November and December 1951. 


A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on August 14, 1952. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
August 18, 1952. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Harold H. Kastner, doing 
business as Harold H. Kastner Company, whose address is San- 
ford State Market, Sanford, Florida. 


2. Respondent is an individual, M. D. Lovette, doing business 
as M. D. Lovette & Son, whose address is Central Farmers Mar- 
ket, Jackson, Mississippi. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the three lots of citrus fruit as 
hereinafter set forth: 


Date Commodity Unit Price Total 

Nov. 28, 1951 111 pkgs. Tangerines $2.25 fob $ 249.75 
Nov. 29, 1951 3200 5-lb. bags oranges 17 fob 544.00 
45 boxes 250 and 288 size oranges 2.15 fob 96.75 

20 boxes 200 size and larger oranges 2.40 fob 48.00 

39 pkgs. tangerines 2.25 fob 87.75 

Dec. 18, 1951 40 boxes 200 size oranges 2.15 fob 86.00 
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Commodity Unit Price Total 
146 boxes oranges 2.15 fob 313.90 
50 8-lb. bags oranges .24 fob 12.00 


$1438.15 


4. Oranges and tangerines of the grade, kind and quality spec- 
ified in the contracts were delivered by complainant and accepted 
by respondent at Sanford, Florida, loaded on trucks operated by 
respondent and transported in interstate commerce, to Jackson, 
Mississippi. 

5. Respondent did not pay to complainant any portion of the 
contract price at the time of purchase of the citrus fruit. In April 
1952, respondent tendered to complainant 14 post-dated checks, 
bearing dates from May 14, 1952 through April 14, 1953, and 
totaling $1,438.15. None of the checks has been paid by the bank 
on which drawn because of insufficient funds on deposit to re- 
spondent’s credit. Subsequently, respondent paid $50 to complain- 
ant, but has failed to pay the balance of $1,388.15 due and owing 
for the three lots of citrus fruit. 


6. Formal eomplaint was filed July 3, 1952, which was within 
nine months from the date on which the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant the agreed prices for 
the three lots of citrus fruit is a violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of $1,- 
388.15, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent M. D. 
Lovette & Son shall pay to complainant Harold H. Kastner Com- 
pany, as reparation, $1,388.15, with interest thereon at the rate 
of 5 percent per annum from January 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





MENDELSON-ZELLER CO. v. LOVETTE & SON 
Cite as 11 A.D. 823 


(No. 3271) 


MENDELSON-ZELLER COMPANY v. M. D. LOVETTE & SON. PACA 
Doc. No. 5815. 


Failure to Pay Purchase Price for Tomatoes — Defauk 


Where it is alleged that complainant sold to respondent a carload of tomatoes, 
complainant delivered tomatoes to respondent which conformed to con- 
tract specifications, respondent accepted the tomatoes upon delivery, but 
failed to pay the purchase price therefor, and where respondent failed 
to file an answer, it is held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided by the rules of practice, and respond- 
ent’s failure to pay the purchase price is in violation of section 2 of the 
act for which reparation should be awarded to complainant. 


Mendelson-Zeller Company, of San Francisco, California, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed January 17, 1952, and formal com- 
plaint was filed July 7, 1952. Complainant seeks reparation in the 
amount of $1,755, the agreed purchase price of a carload of toma- 
toes sold and accepted by respondent in November 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on August 8, 1952. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
August 18, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver or oral hearing. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 


further proceedings. 


FINDINGS OF FACT 
1. Complainant, Mendelson-Zeller Company, is a partnership . 
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composed of Palmer C. Mendelson and Edward M. Zeller, whose 
address is No. 1 Drumm Street, San Francisco, California. 

2. Respondent is an individual, M. D. Lovette, doing business 
as M. D. Lovette & Son, whose address is Post Office Box 2088, 
Jackson, Mississippi. At the time of the transaction involved here- 
in, respondent was licensed under the act. 

3. On or about November 1, 1951, in the course of interstate 
commerce, complainant sold to respondent a carload of tomatoes, 
75% or better U. S. No. 1, Nob Hill brand, 6x6s and larger, in 
PFE 91215, which had been shipped from Patterson, California 
on October 31, 1951, at $2.25 f.o.b., or a total price of $1,755. A 
special agreement provided for open billing, the buyer to pay the 
draft within 4 or 5 days after arrival of the shipment. 

4. The contract was negotiated by Montgomery Brokerage 
Company, a broker located at Jackson, Mississippi, who issued a 
memorandum of sale dated November 1, 1951, which set out the 
terms of the contract. 

5. Pursuant to the contract, complainant diverted car PFE 
91215 to respondent at Jackson, Mississippi. The car contained 
780 lugs of tomatoes meeting all requirements of the contract. 


6. Upon arrival at Jackson, Mississippi, respondent accepted 
the tomatoes in compliance with the contract, but failed to pay 
the draft as agreed, and has failed to pay complainant any portion 
of the agreed purchase price of $1,755. 

7. Formal complaint was filed July 7, 1952, which was within 
nine months from the date on which the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

The report of investigation contains a telegram from respond- 
ent, dated January 18, 1952, stating that if given time the amount 
due complainant for the carload of tomatoes would be paid. How- 
ever, no part of the agreed purchase price has been paid by re- 
spondent to complainant. 

Respondent’s failure to pay the contract price for the carload 
of tomatoes is a violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $1,755, with in- 
terest, and the facts should be published. 
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ORDER 
Within 30 days from the date of this order, respondent M. D. 
Lovette & Son, shall pay to complainant, Mendelson-Zeller Com- 
pany, as reparation, $1,755, with interest thereon at the rate of 
5 percent per annum from December 1, 1951, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3272) 


PACA Doc. No. 5439. Decided September 30, 1952. 


Dismissal of Petition for Reconsideration for Failure 
to Show Error in Prior Order 


Where complainant filed a petition for reconsideration of the order dismiss- 
ing its complaint, held, that the order is supported by the evidence and 
law applicable thereto and the petition should be dismissed. 


Broker’s Memorandum of Sale — Evidence of Terms 
of Oral Contract 


Since broker’s memorandum of sale is not a written contract but is evidence 
of the terms of a contract orally consummated, parol evidence may be 
introduced to show that the memorandum does not accurately or com- 
pletely express the bargain. 


Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
complainant sought to recover the loss which allegedly resulted 
from respondent’s rejection of two carloads of oranges purchased 
from complainant in May 1950. By order dated July 2, 1952, the 
rejection was found to be not without reasonable cause and the 
complaint was dismissed. On July 11, 1952, and within the time 
provided by the rules of practice, complainant filed a petition for 
reconsideration. 

Complainant requests reconsideration of the pleadings and evi- 
dence, and a reversal of certain findings of fact and conclusions, 
for the reasons set forth in paragraphs (a) through (z). Para-. 





826 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 A.D. 826 


graphs (a), (b), (c) and (k) appear to constitute one basic ar- 
gument which was not made by complainant in the original pro- 
ceedings. The argument is this: The brokers memorandum of sale 
issued in the transaction is a written contract, which shows a 
complete obligation, free from uncertainty or ambiguity, and, 
therefore, it was error to allow the admission of parol evidence 
to prove an express warranty, not contained in the writing, that 
the oranges were to be suitable for storage. It has been held in 
numerous decisions under the act that a broker’s standard memo- 
randum of sale is not a written contract but is evidence of the 
terms of a contract orally consummated. Cashmere Pioneer Grow- 
ers, Inc. v. Mathew Mercurio, 7 A.D. 1118, 1122. See also Denun- 
zio Fruit Co. v. Associated Distributors, 79 F. Supp. 117, 127 
(S.D. Cal. 1948). Accordingly, parol evidence may be introduced 
to show that the memorandum does not accurately or completely 
express the bargain. 

The remaining paragraphs of the petition concern the terms of 
the contract, the compliance of the oranges with the contract 
terms, and other matters which were considered in the prior de- 
termination. The reasons set forth by complainant have been care- 


fully considered and it is concluded that the order of July 2, 1952, 
is supported by the evidence and the law applicable thereto. 
Complainant’s petition for reconsideration is dismissed without 
serving a copy upon respondent. 
Copies hereof shall be served upon the parties. 


(No. 3273) 


SIMPLOT WESTERN IDAHO PRODUCE, INC. v. DALLAS PRODUCE Co., 
AND/OR HAIRSTON PRODUCE Co. PACA Doc. No. 5624. Decided 
September 30, 1952. 


Effect of Rejection of Potatoes Based on Excessive Skinning 
Etec. and “Not Being What Was Bought”—Rejection without 
Reasonable Cause 


Where complainant-seller sold, shipped and tendered to respondents-buyers 
a earload of U.S. No. 1, size A, Triumph potatoes in accordance with 
contract specifications and the potatoes were rejected by respondents 
upon arrival due to “excessive skinning and naked appearance” and “as 
not being what they bought,” but shipping point inspection of the pota- 
toes showed more than one-third of all the potatoes were only slightly 
skinned and 10 percent had no skinning, and another 25 percent were 
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only moderately skinned, it is held, that no reasonable complaint could 
be made on the basis of skinning as to about two-thirds of the car of 
potatoes, that since the potatoes according to shipping point inspection 
“Meets Program Maturity Standards”, the potatoes delivered to respond- 
ents were not excessively skinned, and that respondents’ rejection based 
on skinning was without reasonable cause. 


Shipment One Day Later than Date Shown on Broker’s Memo- 
randum of Sale — Sufficient Compliance with Contract 


Where respondents contended in their answer to the complaint that because 
potatoes purchased by them on August 3 were shipped on August 1 
rather than on July 31 as shown by broker’s memorandum of sale, they 
were within their rights in rejecting on account of delayed shipment re- 
regardless of condition of the potatoes upon arrival, it is held, that 
there was no showing that respondents demanded at time of purchase 
that the potatoes must be shipped July 31, nor any evidence that slightly 
delayed shipping in any way caused damages to respondents, and that 
even if time of shipment was of the essence of the contract, shipment of 
the potatoes on August 1 was a sufficient compliance with the contract. 


Contract Calling for Idaho Potatoes — Shipment from 
Jamieson, Oregon, as Being Substantial Compliance — 
Rejection without Reasonable Cause 


Where complainant contracted to sell respondents a carload of U.S. No. 1, 
Idaho Triumph potatoes and supplied a car of U.S. No. 1 Triumph po- 
tatoes shipped from Jamieson, Oregon, in sacks branded “Idaho-Oregon 
Potatoes,” and respondents contended that the potatoes originated in 
Oregon, it is held, that the evidence shows that Jamieson, Oregon is about 
25 miles across the Snake River from the Idaho State line, that shipment 
from a point so near the place of shipment specified in the contract is 
substantial compliance with the terms of the contract and that respond- 
ents’ objection on this point is without merit, that complainant tendered 
delivery of a carload of potatoes substantially in compliance with contract 
terms, and that respondents’ rejection of the potatoes was without rea- 
sonable cause, in violation of section 2 of the act. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Dallas Produce 
Co., of Dallas, Texas, respondent, pro se. Hairston Produce Co., of Dallas, 
Texas, respondent, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on August 27, 1951, in which com- 
plainant alleges rejection by respondents without reasonable cause 
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of a carload of potatoes sold and shipped to respondents in Au- 
gust 1950. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served by registered 
mail upon attorneys for complainant on September 22, 1951. On 
September 24, 1951, copies of the formal complaint and the report 
of investigation were likewise served upon respondents. The re- 
spondents filed a point answer to the complaint on October 8, 1951, 
wherein they contended that the car of potatoes was not of the 
quality represented by the seller and that the car was not shipped 
on the date specified in the contract. 

Since the amount claimed is under $500, the issues are deter- 
mined by the shortened method of procedure provided for in the 
rules of practice. Under this procedure, complainant filed an open- 
ing statement of facts with exhibits attached and respondents 
filed a joint answering statement. Complainant also filed a state- 
ment in reply and complainant’s attorneys filed a brief and argu- 
ment on behalf of complainant. 


FINDINGS OF FACT 


1. Complainant, Simplot Western Idaho Produce, Inc., is a 
corporation, whose address is P.O. Box 510, Caldwell, Idaho. 


2. Respondent Dallas Produce Company is a corporation, 
whose address is 1104 South Preston Street, Dallas, Texas. Re- 
spondent Hairston Produce Company is an individual, William 
Harvey Hairston, whose address is 2107 Cadiz Street, Dallas, Tex- 
as. At the time of this transaction, bath respondents were licensed 
under the act. 


8. On or about August 3, 1950, in the course of interstate com- 
merce, complainant sold to respondents a carload of U.S. No. 1, 
size A, Idaho Washed Triumph potatoes, at $3.25 per cwt., deliv- 
ered at Dallas, Texas, for a net price of $676.37. The car of po- 
tatoes contained 360 sacks, 180 sacks each to Dallas Produce Com- 
pany and Hairston Produce Company, shipper to invoice Dallas 
Produce Company. 


4. The contract of purchase and sale was negotiated by Mi- 
chael-Swanson-Brady Produce Company, broker at Kansas City, 
Missouri, who acted in the transaction as agent for complainant, 
and George W. Reaves, Jr., broker at Dallas, Texas, who acted as 
agent for respondents. A broker’s standard memorandum of sale 
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was sent to the parties by George W. Reaves, Jr. on August 3, 
1950. 


5. The carload of potatoes was inspected at shipping point by 
a U.S. Department of Agriculture inspector on the date of ship- 
ment, and the report of this inspection shows as to quality and 
condition, “Potatoes firm, fairly well shaped, washed fairly clean, 
mostly moderately, some badly skinned. Less than 14 of 1% soft 
rot. Defects of grade average within tolerance.” As to grade, the 
report shows, “U.S. No. 1, Size A. 1% inch minimum. Meets pro- 
gram Maturity Standards.” 


6. Complainant shipped on August 1, 1950 from Jamieson, Or- 
egon, in car PFE 47987, to respondents at Dallas, Texas, the 360 
sacks of U.S. No. 1, size A, Triumph potatoes in new burlap sacks 
branded “U. S. No. 1, Simplot Super Idaho-Oregon Potatoes, Sim- 
plot Western Idaho Produce, Inc., Caldwell, Idaho.” 


7. Upon arrival at Dallas, Texas, the carload of potatoes was 
rejected by respondents on “account of excessive skinning and 
naked appearance” and “as not being what they bought.” Com- 
plainant diverted the shipment to Shreveport, Louisiana and re- 
sold the potatoes for the account of respondents, which resale net- 
ted complainant the sum of $330.01. 


8. An informal complaint was filed on February 9, 1951, which 
was within 9 months from the time the cause of action alleged 
therein accrued. 


CONCLUSIONS 


The contract in this case was negotiated in a telephone conver- 
sation between complainant’s and respondent’s brokers on August 
3, 1950. At the outset, respondents’ broker inquired concerning the 
price of Colorado U. S. No. 1 Triumphs. Complainant’s broker 
informed him that they would be unable to furnish a roller of 
Colorado Triumphs, but that a car of Idaho U. 8S. No. 1, size A, 
Triumphs could be supplied. The price, and other details, was 
agreed upon for a carload shipment of the Idaho Triumphs, On 
the same day, respondents’ broker issued a Broker’s Standard 
Memorandum of Sale and forwarded it to the parties. The memo- 
randum of sale indicates the time of shipment as July 31, 1950. 
Complainant shipped to respondent a car of U.S. No. 1, size A, 
washed, Triumph potatoes, but shipment was made on August 1, 
1950, from Jamieson, Oregon. 

Upon arrival of the potatoes at Dallas, Texas, respondents’ bro- 
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ker wired complainant’s broker that respondents were rejecting 
the potatoes on account of excessive skinning and naked appear- 
ance and “as not being what they bought.” No complaint was made 
as to time of shipment or place of shipment. It was not until after 
complaint was filed by the complainant that respondents apparently 
decided to make an issue of the time and place of shipment. As a 
matter of fact, there is no reference in the answer to the formal 
complaint concerning the place from which the potatoes were 
shipped. Respondents’ principle complaint at the time of filing the 
answer was that the potatoes were shipped on August 1 rather 
than July 31, as shown on the memorandum of sale. Respondents’ 
broker appears to be the one who injected into the argument the 
fact that the potatoes were shipped from Jamieson, Oregon, rather 
than from Idaho, and were shipped August 1, instead of July 31. 
Respondents belatedly took the position that because the car was 
shipped August 1, instead of on July 31, respondents were within 
their rights in rejecting the potatoes “regardless of condition 
upon arrival.” 

Strangely enough, respondents did not pursue in the pleadings 
their original ‘‘reason” for rejecting the car of potatoes, i.e., ex- 
cessive skinning and naked appearance, and not being what they 
bought. However, an analysis of the inspection reports is sufficient 
to clear up this point. The shipping point inspection of the pota- 
toes showed, among other things, “mostly moderately, some badly 
skinned,” (“mostly” meaning 55 to 90%, “some” meaning 10 to 
25%). Nine days later, at respondents specific request (or that of 
their broker), the inspector making a destination inspection re- 
ported by percentages the various stages of skinning found in the 
potatoes at that point, viz., “average approximately 35% slightly 
skinned, 25% moderately skinned, 30% badly skinned, and 10% 
no skinning.” According to the U. S. Department of Agriculture 
Standards for Potatoes, “slightly skinned” means that not more 
than 10 percent of the potatoes in any lot have more than one- 
fourth of the skin missing or ‘feathered’. “Moderately skinned” 
means that not more than 10 percent in any lot have more than 
one-half of the skin missing or “feathered”. “Badly skinned” 
means that more than 10 percent of the potatoes in any lot have 
more than one-half of the skin missing or “feathered’’. The inspec- 
tor at destination reported that 35%, or more than one-third of 
all the potatoes, were only slightly skinned, Ten percent had no 
skinning. In other words, about half of the potatoes were almost 
perfect as to skin coverage; that is, not more than 10 percent of 
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the potatoes in any lot of approximately half the shipment had 
more than one-fourth of the skin missing or “feathered”. Since an- 
other 25 percent were only moderately skinned, it appears that no 
reasonable complaint could be made on the basis of skinning as to 
about two-thirds of the car of potatoes. Moreover, respondents 
would hardly ask for better grade potatoes, since both the ship- 
ping point and the destination inspection reports show that the 
potatoes graded U. S. No. 1 and at all times contained less than 
one-half of one percent decay. 

The report of investigation shows that respondents’ broker 
claims to have stated to complainant’s broker at the time of the 
negotiations by telephone that the car of potatoes “must have at 
least 90% or more skin,” and that complainant’s broker assured 
him that the potatoes would meet this specification. There is ab- 
solutely nothing in the record to support this contention on the 
part of respondents’ broker. Complainant’s broker stated in a let- 
ter to the Department during the investigation of the complaint, 
that a discussion took place between the brokers regarding the 
maturity of Idaho potatoes and complainant’s broker told respond- 
ents’ broker that in most instances the Federal inspections showed 
“moderately to some badly skinned’; that none of the potatoes 
at that season of the year could be termed mature, but that the 
State of Idaho had regulations regarding maturity and that com- 
plainant’s broker could only state that this shipment would meet 
with Idaho regulations. Complainant’s broker emphatically stated 
that no guarantee of 90 percent‘or other basis of skin was given 
and that respondents’ broker was informed that the only way the 
sale could be made was that the potatoes would pass the Idaho 
regulations regarding maturity. This appears to be supported by 
the shipping point inspection report, which shows that the pota- 
toes shipped to respondent, “Meets Program Maturity Standards.” 
On the basis of the evidence, we must conclude that the potatoes 
delivered to respondents were not excessively skinned and that re- 
spondents rejection based on skinning was without reasonable 
cause. 

Respondents contention that they did not get the car they 
bought since the memorandum of sale showed shipping date to be 
July 31, when the car of potatoes delivered was shipped on August 
1, is not supported by the evidence. Respondents state they were 
furnished with the car number on the date of sale, which was Au- 
gust 3, 1950. Nowhere does it appear in the record that the car 
number furnished respondents’ broker was different from the num- 
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ber of the car actually delivered. The fact that these potatoes were 
shipped August 1, whereas the shipping date specified in the mem- 
orandum of sale was July 31, does not appear to be material. 
There is no showing in the record that respondents specifically 
requested or demanded at the time of the purchase that the pota- 
toes must be shipped on July 31. Nor is there any evidence that 
the slightly delayed shipping in any way damaged the respond- 
ents. In fact, respondents do not even contend that they were dam- 
aged because the car was shipped on August 1 rather than on July 
31. Even if the time of shipment was of the essence of the con- 
tract, shipment of the car on August 1 appears to have been a 
sufficient compliance with the contract, particularly since respond- 
ents suffered no injury because of the slightly delayed shipment. 
In Nick Argondelis v. Senter Bros., Inc., 4 A.D. 420, the Depart- 
ment held that shipment of a car of strawberries one day later than 
the date shown in the broker’s memorandum was a sufficient com- 
pliance and that rejection of the strawberries by respondent was 
without reasonable cause. This case was cited and followed in the 
more recent case of The LeRoy Dyal Co., Inc. v. Charles R. Allen, 
161 F. 2d 152 (4th Cir. 1947). 

While respondents did not seriously complain on the ground 
that the potatoes were shipped from Jamieson, Oregon, rather 
than from Idaho, complainant states that this fact was mentioned 
by respondents during a telephone conversation after the car of 
potatoes had been on track at destination for several days. Com- 
plainant says respondents were reminded at the time that the 
brand on the sacks did not show “Oregon Potatoes,” but showed 
the potatoes were “Idaho-Oregon Potatoes.” Respondents were 
also informed at that time, according to complainant, that Jamie- 
son, Oregon was just across the Snake River near the border of 
Idaho and that there could be no sales resistance because of the 
fact that shipment was from Jamieson, Oregon, rather than from 
across the river in Idaho. Actually, Jamieson, Oregon is only about 
25 miles from the Idaho-Oregon state line. We have frequently 
held that shipment from a point so near to the place of shipment 
specified in the contract is substantial compliance with the terms 
of the contract. H. Schnell & Co. v. Rex D. Mathews & Co., 6 A.D. 
185; Anonymous Decision, 8 A.D. 593. Whatever objections re- 
spondents may have had because shipment was made from Jamie- 
son, Oregon, rather than from Idaho, is without merit. 

On the basis of the evidence, it is concluded that complainant 
tendered delivery of the carload of potatoes substantially in com- 
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pliance with contract terms and that respondents’ rejection of the 
carload of potatoes in question was without reasonable cause and 
a violation of section 2 of the act. Complainant appears to have 
made a prompt and proper resale of the potatoes for the account 
of respondents and should be awarded reparation based on the 
difference between the contract price and the net amount realized 
from the resale of the potatoes, being $346.36. The facts and cir- 
cumstances should be published. 


ORDER 


Within 30 days from the date of this decision respondents shall 
pay to complainant, as reparation, $346.36, with interest thereon 
at the rate of 5 percent per annum from September 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 





COURT DECISIONS 


KEWASKUM DAIRY COMPANY AND WM. H. HEINEMANN CREAM- 
ERIES, INC. v. HERBERT H. ERDMANN, INDIVIDUALLY AND AS FED- 
ERAL MILK MARKET ADMINISTRATOR FOR MILWAUKEE, WIS. 
MARKETING AREA, AND CHARLES F. BRANNAN, INDIVIDUALLY 
AND AS UNITED STATES SECRETARY OF AGRICULTURE (U.S.D.C., 
E.D. Wis.).* Decided February 7, 1952. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 
Civil 5306 


Constitutional Validity of Order No. 7 — Jurisdiction of 

Court — Plaintiff’s Motion for Preliminary Injunctive 

Relief Denied — Defendant’s Motion for Order Dismiss- 
ing Complaint Granted 


Where plaintiffs-handlers subject to Order No. 7 regulating the handling of 
milk in the Milwaukee, Wisconsin marketing area, instituted an action 
for declaratory judgment, injunction, and money damages, which action 
challenged on constitutional and other grounds the validity of the Order 
and in particular its provisions for administrative assessments and mar- 


keting services, and in furtherance of their claim for relief, plaintiffs 
have moved for a preliminary injunction, and defendants moved for a 
dismissal, the District Court denied plaintiffs’ motion for a preliminary 
injunction and granted defendants’ motion for an order dismissing the 
complaint. 


Constitutional Law — Secretary’s Interest in Issuance 
of Milk Order Not Violative of Due Process of Law 


Where plaintiffs contended that the Secretary of Agriculture, in his official 
capacity, has a financial interest in the decision whether or not to issue 
an order because the sums of money collected from handlers to cover 
administrative and marketing service costs can be used to enlarge the 
Secretary’s or his Department’s political and bureaucratic powers, the 
District Court held, is without merit, since the interest in the outcome 
which plaintiffs impute to the Secretary appears so remote, trifling and 
insignificant, that it is incapable of affecting his judgment or influenc- 
ing his conduct. 


Administrative Law — Exhaustion of Administrative Remedy — 
Findings Set Forth in Milk Order — Jurisdiction of District 
Court — Section 8c(15) (B) of Act — Section 8c(15) (A) of Act 


Where plaintiffs raised questions concerning the validity of the findings set 
forth in the Milk Order as a basis for the Order, particularly that the 
Order was necessary to insure an adequate milk supply for the market- 


* Unreported court decision.—Ed. 
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ing area, that the sale of milk and milk products in the area was in the 
current of or directly affecting interstate commerce, and that the issu- 
ance of the Order was approved by the proper number of milk producers 
in the marketing area, as to all these matters, the District Court held, 
that it has no jurisdiction to review the actions and determinations of 
the market administrator except under section 8c(15)(B) of the act 
following exhaustion of the applicable administrative remedy provided 
in section 8c(15) (A) of the act. 


Right to Challenge Milk Order under Administrative 
Procedure Act — Exhaustion of Administrative Remedy 


as Required by Agricultural Marketing Agreement Act 
of 1937 


Plaintiffs’ contention that they have the right under the Administrative Pro- 
cedure Act to challenge in court the validity of the Milwaukee Federal 
Milk Order without first seeking review of the Order before the Depart- 
ment of Agriculture, the District Court held, is untenable, since the Act 
did not repeal such special statutes; rather, it confirmed, ratified and 
strengthened the exclusiveness of such special statutory review proceed- 
ings by (1) specifying that the form of review proceedings “shall be” 
that provided by such special statute, and (2) expressly excepting ju- 
dicial review “so far as” special statutes preclude judicial review, and 
this holding is supported by the legislative history of the Act, and the 
application made of it by the court, that where a special statutory review 
proceeding is provided by the Congress, such course must be pursued to 
the exclusion of any other form of action, and this is particularly true 
of the statutes, such as the Agricultural Marketing Agreement Act of 
1987, which even before the Federal Administrative Procedure Act had 
made such special review proceedings exclusive. 


KARON and WEINBERG, by MORRIS KARON, Milwaukee, Wisconsin, 
Attorneys for plaintiffs. 


TIMOTHY H. CRONIN, United States Attorney, Milwaukee, Wisconsin, J. 
STEPHEN DOYLE, Special Assistant to Attorney General, Department 
of Justice, for defendants. 


JULIUS C. KRAUSE, of Counsel, Office of Solicitor, United States Depart- 
ment of Agriculture. 


TEHAN, J. 
OPINION 


ON PLAINTIFF’S MOTION FOR A PRELIMINARY INJUNCTION AND ON 
DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT 


This proceeding challenges the legality of an order by the Sec- 
retary of Agriculture, as amended, dealing with the handling of 
milk in the Milwaukee, Wisconsin marketing area, Such order, 
designated as Order No. 7, was issued pursuant to the provisions 





836 KEWASKUM DAIRY CO. ET AL. v. BRANNAN 


of the Agricultural Marketing Agreement Act of 1937, as amend- 
ed, 7 U.S.C.A. 601 et seq. 

Plaintiffs own and operate milk processing and bottling plants 
and are known as handlers. They challenge in particular the pro- 
visions of the Order requiring payment by them of a pro rata 
share of the administrative expenses of the market administra- 
tor’s office and of the cost of marketing services provided by the 
administrator. 

The complaint asks for three kinds of relief: (1) a declaratory 
judgment declaring Order No. 7 invalid, particularly the sections 
dealing with the above described assessments; (2) a preliminary 
and permanent injunction restraining the defendants from collect- 
ing any further assessments; and (3) a judgment to recover such 
sums already paid by plaintiffs. 

In furtherance of the claim for injunctive relief, plaintiffs have 
moved for a preliminary injunction which is presently before the 
court for consideration. Defendants’ motion for dismissal of the 
complaint upon jurisdictional and other grounds is also before 
the court. 

Plaintiffs attack certain provisions of the act on various consti- 
tutional grounds. The constitutionality of these provisions has 
been upheld against similar attacks in United States v. Rock Royal 
Co-operative, Inc., 307 U. S. 583; H. P. Hood & Sons, Inc. v. Unit- 
ed States, 307 U.S. 588; and United States v. Wrightwood Dairy 
Co., 315 U. S. 110. On the authority of these cases, the contentions 
made by plaintiffs are not open for consideration. 

There is one claim, however, that apparently has not been raised 
heretofore. Plaintiffs contend that the Secretary of Agriculture, 
in his official capacity, has a financial interest in the decision 
whether or not to issue the Order because the sums of money col- 
lected from handlers to cover administrative and marketing serv- 
ice costs ‘‘can be used to enlarge defendant Charles F. Brannan’s 
or his Department’s political and bureaucratic powers.” Relying 
on the case of Tumey v. Ohio, 273 U.S. 510, they assert that as a 
matter of due process of law, the Secretary is thereby automat- 
ically disqualified from issuing the Order or conducting a review 
proceeding pursuant to the act. 

The contention of the plaintiffs would extend the rule in the 
Tumey case beyond all reason. In said case the Supreme Court 
held that a system by which an inferior judge is paid for his serv- 
ice only when he convicts the defendant is violative of the due 
process clause of the Fourteenth Amendment. 
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The interest in the outcome which plaintiffs impute to the Sec- 
retary of Agriculture appears so remote, trifling and insignificant 
that it may fairly be held to be incapable of affecting the judg- 
ment of or influencing the conduct of an individual, and we so hold. 


Questions are also raised concerning the validity of the findings 
set forth in the Order as a basis for the order, particularly that 
the order was necessary to insure an adequate milk supply for 
the marketing area, that the sale of milk and milk products in 
the area was in the current of or directly affecting interstate com- 
merce, and that the issuance of the Order was approved by the 
proper number of milk producers in the marketing area. 


As to all of these matters, it appears from the allegations of the 
complaint and an affidavit filed by the defendants and signed by 
John M. Durbin, attorney in charge of administrative actions un- 
der Section 8c(15) (A) of the Act, which stand uncontroverted on 
the record, that plaintiffs have not exhausted the applicable ad- 
ministrative remedy provided in Section 8c(15) (A). 


The Supreme Court has already held that these provisions of 
the act provide an exclusive remedy for handlers of milk, even 


when the issues raised are formulated in constitutional terms. 
United States v. Ruzicka, 329 U.S. 287. The court there said, at 
page 294: 


“It is suggested that Congress did not authorize a dis- 
trict court to enforce an order not ‘in accordance with law.’ 
The short answer to this rather dialectic point is that whether 
such an order is or is not in accordance with law is not a 
question that brings its own immediate answer, or even an 
answer which it is the familiar, everyday business of courts 
to find. Congress has provided a special procedure for ascer- 
taining whether such an order is or is not in accordance with 
law. The questions are not, or may not be, abstract questions 
of law. Even when they are formulated in constitutional 
terms, they are questions of law arising out of, or entwined 
with, factors that call for understanding of the milk indus- 
try. And so Congress has provided that the remedy in the 
first instance must be sought from the Secretary of Agricul- 
ture. It is on the basis of his ruling, and of the elucidation 
which he would presumably give to his ruling, that resort 
may be had to the courts.***” 

Consequently, this court has no jurisdiction to review the ac- 
tions and determinations of the market administrator except in — 
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proceedings under Section 8c(15) (B), that part of the act which 
provides for judicial review. 

In a late brief plaintiffs raised the additional point that by vir- 
tue of the provisions of the Federal Administrative Procedure Act 
they have the right to challenge in court the validity of the Mil- 
waukee Federal Milk Market Order issued by defendant Brannan 
without first seeking review of the Order before the Department 
of Agriculture. 

We have examined the statutes and the authorities referred to 
us by plaintiffs and cannot so hold. It seems clear to us from a 
study of the Federal Administrative Procedure Act, its legislative 
history, and the applications made of it by the court, that where 
a special statutory review proceeding is provided by the Congress, 
such course must be pursued to the exclusion of any other form 
of action. This is particularly true of the statutes which even be- 
fore the Federal Administrative Procedure Act had made such 
special review proceedings exclusive. The Act did not repeal such 
special statutes; rather, it confirmed, ratified and strengthened the 
exclusiveness of such special statutory review proceedings by (1) 
specifying that the form of review proceedings “shall be” that 
provided by such special statute, and (2) expressly excepting ju- 
dicial review “‘so far as” special statutes preclude judicial review. 

The motion of the plaintiffs for a preliminary injunction is de- 
nied. The motion of the defendants for an order dismissing the 
complaint is granted. 

Counsel for defendants will present an order in conformity with 
this opinion. 


Public Library 
Detroit, Mich. 








